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BCTYTI

AKTYyanbHIi XapaxrepHo® PUAOIO CyJacHOTO CBITY € iHTErparliiiHi
OpoLleCH, IO  3a4ilalOTh  HAWUPIZHOMAHITHINI  cheprd  MDKHApOTHOTO  Ta
BHYTPIIITHBOIEPKABHOTO XKUTTS. B aHuii yac mpooBXKy€eThCs IHTErpatiis YKpaiHu y
CBITOBE, y TOMY 4YHCJi, €BpOMEHUCHhKE, CIIIBTOBAPUCTBO, 3POCTaE  0OCAT
TPAHCKOPJOHHOTO TIEPEMIIIICHHS KaliTany, IHTCHCHBHO 3/IIHCHIOETBCS MIKICPKaBHE
nepeMiIieHHss oci0, 1o mnepeadavae 30UIbIICHHS MTPUBATHONPABOBUX BIIHOCHH 3a
y4acTIO 1HO3eMHOTO eJieMeHTa. BaXmiBO 3a3HA4MTH, 110 MIKHAPOJHE CTIAJIKyBaHHS
HEe € BUHATKOM. KUTBKICTh CIIaJKOBUX CIIPAB 3a Y4acTIO 1HO3EMIIIB 30UIBLIYETHCS 3
KO>KHUM POKOM.

B OuiblIocTi KpaiH CBITY CHAJKOBI CIpPaBH 3 1HO3EMHHUM €JIEMEHTOM BEIYTh
HOTapiyCH Ta KOHCYJIM, ajl€ HE BHUKJIIOUYEHA MOXKJIMBICTH O(OPMIICHHS CHAIIMHU 1
IHIIMMHU  YTIOBHOBHXEHUMH JIep)KaBol0 cy0’ektamu. CKIAAHICTh MIDKHAPOIHUX
MIPOIIECYyaTbHUX aCIIeKTIB B MPOBAPKEHHSIX, OB SI3aHUX 3 BHIAYCIO CBIJOITBA TIPO
MPaBO Ha CHAIIIMHY Hapa3l HE BUKJIMKAE€ CYMHIBIB, OCKUIBKA Ha MPAKTHI Yy
BIATOBIHOTO  MpaBO3acTOCyBaya BHUHHUKAE IepelyciM  IpodiieMa  BHOOPY
3aCTOCYBaHHSI HallIOHAJILHOTO Y THO3EMHOTO 3aKOHOIaBCTBA.

Lle, B cBOIO Uepry, 3MyIIye 3aMUCIUTHCS TIPO CTBOPEHHS CIPOILEHOT CUCTEMH
MDKHApOJHOTO  CMAJKyBaHHS Ta PO3POOKM HA  JOKTPHUHAIBHOMY  PIBHI
3araJIbHOTEOPETHYHOT MOJIENI MI>KHAPOTHOTO CIIaIKOBOTO TIPOIIECY.

Bapto Takoxx 3ayBaxWTH TIPO HEJOCTaTHHO HAJATOKEHY CHCTEMY
1H(pOPMYBaHHS MIXK JIepyKaBaMHU 3 MUTaHb CMIAJKyBaHHA. Bee 11e 3mMyIiye 3a1ymaTics
PO aKTUBI3AIlIO IBOCTOPOHHIX BITHOCHH B c(pepi HOTapiaTy, 3 METOIO BCTAHOBIICHHS
TapMOHIMHOTO TIPABOBOTO PETYJIFOBAHHS CIAJKyBaHHS 1, HacamIieped, 3 THTaHb
MIDKHAPOJIHOTO CTIaIKyBaHHSI.

Moga, Hacamriepes, MOBHHHA WTH TPO CHPOIICHHS B3a€EMUH HOTapiyciB Ta

IHIIIUX YTIOBHOB@KEHUX JIEPXKaBOIO OCIO IOJO0 BEIEHHS CIAJKOBUX CIIPaB 3
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1HO3EMHHM eJleMeHTOM. ['amaeThcs, 1m0 HOTapiycH Ta IHI YIIOBHOBAXEHI OCOOH
MOBUHHI 0O€31M0CEepPEIHhO BXOJIUTH B 1H(OpMAIIIHHI CUCTEMU 31 CIAJKOBHUX CIIPaB,
371CHIOBATH OOMiH 1H(OpMAIII€I0, MUHAIOUH JIMIHICTPATUBHI MEPEIIKO/IH.

[ ToMy, HEMOXKHA 3aJHUIIATUCH OCTOPOHb OOTOBOPEHHSI MPOOJIEM IMPABOBOTO
pETyJIIOBaHHA y Taiy3l MIKHAPOIHOTO CHaJIKyBaHHS. 3Ba)KalOUM HAa HABE/ICHI BUILEC
00CTaBMHH, JOCTaTHBO AaKTyalbHHUM € JIOCTI/DKEHHA THUTaHb YIOCKOHAJICHHS
3aKOHOJIABCTBA, 10 PETYIIOE MPOIECyaIbHI aCTIeKTH MIKHAPOIHOTO CHaKyBaHHs, a
TaKOX OOIPYHTYBaHHS Ta (OPMYIIOBAHHS KOHKPETHHUX TMPOIO3MLIN  I110JI0
MOKpAIIIEHHsI 3aKOHOIaBCTBA B IOCIIKYBaHii cdepi.

TeopeTnyHy OCHOBY JOCTIPKEHHSI CTAQHOBIISITH Tpalll BITYM3HSHUX 1
3apyODKHMX YUYEHMX, SIKI BHUBYAJIM Ta JOCIDKYBaIM TEOPETUYHI, IMPAKTUYHI 1
HOpPMATUBHI JDKepena MPOUECYaTbHUX ACHEKTIB MDKHAPOJHOIO crajkyBaHHA. Jlo
TEOPETHKIB, K1 3pOOMIIN 3HAYHHUI BHECOK Y PO3BUTOK LILOTO HANPSAMKY JOCTIKEHHS
1 3100yTKU SIKUX CTaId MPEAMETOM JIOCTIKSHHS, HEOOXIHO BiTHECTH MEpeayCiM
mpami  B.B. Bacunbuenka,  A.C. JloBrepra, 10.0.3aiku,  B.{. Kamakypu,
0.0.Kapmazu, B.I. Kucimsa, ILC. Hikitioka, €.0. Psbokonsi, C.f. @ypen,
€.l Oypcu, €.€. Oypcu Tomo. BomHowac 3ayBakuMo, MO0 B IOPUAMYHIN HayIli
VYKpaiHu NUTaHHS MDKHApOJHOTO CHAJKyBaHHS Ta MIDKHAPOIHOIO CIaJKOBOIO
Mpolecy € MaloAOCHIDKCHUMU. BueHi po3riisfaiu  JIMIe OKpeMl acHeKTH
MDKHAPOJIHOTO CIMAJIKyBaHHSA, OMWHAIOYM TUTAHHS caMme CIEeU(IKU peryatoBaHHS
NpOIeCyalbHUX AaCMEKTIB CHAJKyBaHHA 3 IHO3EMHUM €JIEMEHTOM. Tomy Tema
JMCEPTALIIIHOTO TOCHIHKEHHS € aKTyaIbHOI0, TCOPETHYHO Ta MPAKTHYHO 3HAYNMOIO.

3B’ A3 0K po6oTwu 3 HayKOBUMMU npor
Jluceprariiro BUKOHAHO B PaMKax HAYyKOBO-IOCHITHHX TeM I[BaHO-DpaHKIBCHKOTO
yHiBepcutTery mnpaBa imeHi Kopoms [lanuna [amunpkoro. Tema gociipKeHHS
BinoBinae [IpioputeTHuM HanpsiMaMm po3BUTKY TipaBoBoi HaykH Ha 2011-2015 poxw,
3aTBEPPKEHUX TIOCTAHOBOIO 3arajbHUX 300piB HarrionaneHOi akageMii mpaBOBUX

HayKk Ykpainu Big 24.09.2010 Ne 14, Ta nepcneKTUBHUM HanpsiMaM KaHAUIATChKUX
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Ta JOKTOPCHKHX JHCEpTaliil 3a IOpUAMYHUMH creriaabHocTsIMH, [lepenmik skux
3aTBepkeHo pimeHHsM [pesuaii HarionansHOi akajeMii MpaBOBUX HayK YKpaiHU
Bix 18.10.2013 Ne 86/11.

Me T a [ 3apgaudi [ jAsosQfuedpTaniend HIGCTPKSHHSI €
PO3KPUTTSL TPOLIECYyaTbHUX AaCMEKTIB MDKHAPOAHOTO CHAJIKyBaHHS, IPOBEACHHS
KOMITJICKCHOTO aHaJIi3y MPaBOBIJHOCHH, sKi TIOB’SI3aHI 3 BHIAUYEIO CBIJOITBA TIPO
MPaBO Ha CHAIMIMHY, Ta pPO3poOKa PEKOMEHMAIl IMOJ0 BHUPIMICHHS MPOOJeM
3aCTOCYBaHHSI HAILlIOHAIBHOTO YU 1HO3EMHOI'O 3aKOHOJABCTBA y MIKHAPOIHOMY
CTaJIKOBOMY TIPOIIECI.

JUist [ocsTHEHHsT 3a3HaueHoi MeTH Oyno c(opMyJIbOBaHO TakKi OCHOBHI
L O9 H:O dzdzv

— OXapakTepu3yBaTU  CyYaCHMM  CTaH  JIOCHIDKEHHS  MPOOJIEMaTHKH
MDKHApOHOTO CaJKyBaHHs B YKpaiHi;

— PO3KPUTH  HAYKOBO-HOPMATUBHUN MiAX1J O BU3HAYEHHS IOHATTS,
CTPYKTYpH Ta TMPaBOBOI TMPUPOAM CHAJKOBUX TNPABOBIIHOCHH 3 1HO3EMHUM
€JIEMEHTOM B MI)KHAPOTHOMY IIPMBAaTHOMY IpaBl;

— y3araJIbHUTA TAXOAU J0 Kiacudikaiii mxepen (GpopMm) peryinroBaHHS
CMaJIKOBHUX BITHOCHH B MI>KHAPOTHOMY NIPUBAaTHOMY IpaBli;

— MpOaHaJTi3yBaTH MOHSATTS CIIAJAKOBOTO MPOIECY 3 IHO3EMHUM €JIEMEHTOM Ta
H0r0 B3a€MO/III0 3 MD>KHAPOTHUM TIPUBATHUM IIPABOM;

— pO3pOOUTH  3arajbHOTEOPETUYHY MOJAEIb MDKHApOIHOIO  CIaAKOBOTO
MIPOILIECY;

— BU3HAYUTH HOTaplaJbHO-NPOLIECYAJIbHUN TMOPSIIOK BUMHEHHS HOTaplycoM
MPOBAKEHD 3 IHO3EMHHUM €JIEMEHTOM;

—3’sCyBaTH TICTaBM, YMOBM Ta MeEXKI 3aCTOCYBaHHS HOTaplyCOM HOpPM
1HO3EMHOTO MPaBa;

— BU3HAYUTH CyO’€KTIB Ta CMOCOOM BCTAaHOBJICHHS 3MICTYy HOPM 1HO3EMHOTO

npaBa B MDKHAPOJIHOMY CIAaIKOBOMY ITPOIIECI.
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[ BO' CIstsd3 H 6 midziapeyi jmetaeansHi npaBoBiTHOCUHY, SIKi
MOB’sI3aHi 3 BUJAUEIO CBIIOITBA MPO MPABO Ha CHAAIIMHY HOTaplycaMH Ta IHIIUMH
YIIOBHOBAYKCHUMH JIEP’KABOIO OCOOAMH.

1 toJ HA3] Istsd3 H s figalzzamis|cagzoE#x npaB y MibKHApOIHOMY
NPUBATHOMY IIPaBI.

MeToAwn A0 C MérqpoKo@iHiyl GCHOBY JOCTIDKCHHS CTAHOBJIATH
3araJlbHOHAYKOBI METOAW Ti3HaHHA. Tak, B JOCTIHKEHHI BHKOPHCTAHO HACTYIIHI
HAYKOBI METOAM: MIAIEKTUYHUN — JUIS BUSIBICHHS OCHOBHHMX 3aKOHOMIPHOCTEH,
BJIACTUBUX BIJIHOCHHaM MIKHAPOJHOTO CHAIKyBaHHS; METOJ aOCTparyBaHHS — B
YaCTHHI BUBUYEHHSI CIIA/IKOBOTO MPOLIECY 3 IHO3EMHUM €JIEMEHTOM Ta MOro B3a€MO/IIT 3
MDKHApOJHUM TIPUBATHUM MPABOM; METOJI CUCTEMHOIO aHali3y — 3aCTOCOBAHO 3
METOI0 JOCHTIDKEHHS CY4YacCHOTO CTaHy JOCHIDKEHHS MpoOJeMaTukd B YKpaiHi;
(OpMaNBHO-TIOTTYHUIA — U1 3’SICyBaHHS 3MICTy KaTE€ropilajlbHOIO — arapary
JOCII/PKEHHST, TIOPIBHSJIBHO-TIPABOBHIA METOJl — TP 3/IMCHEHHI TOPIBHSHHS
3aKOHOJIABCTBA 1HO3EMHHX JIEp)KaB 3 HAIllOHATBHUM 3aKOHOJABCTBOM YKpaiHH Y
chepi perymoBaHHS MDKHApOJHOTO CHAIKyBaHHS;, 3a JIOMIOMOTOIO METOMY
y3araJibHeHHs BU3HAUEHO MIIXOAU J0 Kiacudikaiii mKrepen (popM) peryioBaHHS
CMAJKOBUX BIJTHOCHMH B MDKHAPOAHOMY NMPUBATHOMY MpaBl; CUCTEMHO-CTPYKTYPHHI
METOJI 3aCTOCOBAHUWM il MOOYJOBU 3arajbHOTECOPETUYHOI MOET MIXXHAPOIHOTO
CMaJKOBOTO TIPOIIECYy Ta BHU3HAUCHHSA CIIOCOOIB BCTAHOBJICHHS 3MICTY HOPM
1HO3EMHOT0 TpaBa B MDKHAPOJHOMY CIAJKOBOMY IMpoIieci; (hopMaTbHO-JIOTTUHHIMA
METOJ 3aCTOCOBAHMM TIPU apryMeHTallli OTPUMAaHUX BHUCHOBKIB JIUCEpPTAIITHOTrO
JOCITJKEHHSL.

1 Bted3OIsd o dzz SO | adnimdentisncoziosts adzissaigHe
3aKOHOJIABCTBO, 3aKOHOJIABCTBO 1HO3EMHUX JIEpKaB, MIDKHAPOJHI KOHBEHIII,
perioHaJIbHI KOHBEHIIIT Ta JBOCTOPOHHI JOTOBOpH Yy cdepi MIDKHAPOTHOTO

CMaJIKyBaHHSI, CyJI0Ba IMPAKTHKA.



HaykoBa HOBMW3HA O0fe modskad B XoMypPI8031 N b T
JMCEpTallis € MEepIIMM y BITUHM3HSHINA Haylll HOTAplaJIbHOTO MPOIECY KOMILIEKCHUM
JOCIIKEHHSIM TIPOLIECYAIbHUX aCMEKTiB MI>KHAPOAHOTO CMaKyBaHHs, TTOB’I3aHUX 3
BU/IQUCIO0 CBIIOITBA NP0 TpPaBO HA CHAJIIMHY HOTaplycaMd UM IHIIMMH
YIIOBHOBRKEHUMHU JIep>kaBot0 ocobamu. Ha OCHOBI aHaiizy HayKoOBOi JIiTeparypw,
HOPMAaTUBHO-TIDABOBHX aKTiB, CYJOBOi TPAKTUKA aBTOPOM pO3poOJIeHO ¥
OOTPYHTOBAaHO BHCHOBKH, SIKI XapaKTEPU3YIOTHCS HAYKOBOIO HOBH3HOIO, MAalOTh
TEOPETUYHE Ta MMPAKTUYHE 3HAYCHHS, & CaMe:

ot jJtoh j:

— IOBEZICHO  ICHYBaHHS  aOCOJIIOTHMX  CHAJKOBUX  IPAaBOBIIHOCHMH 1
MPaBOBITHOCHH, TIOB’sI3aHMX 31 criajkoBuMu. [Ipu iboMy, criaikoaBels B3araii He €
Cy0’€KTOM CMaIKOBOTO MPABOBIIHOIIECHHS, CIIaIKOEMELb € 000B’SI3KOBUM CYO’€KTOM
CHAKOBHUX TPABOBIJHOCHH, y4acTh IHIIMX oOci0 (HOTapiyca, CBIJKa, KOHCYJIa,
nepeKIiagaya Ta iHIIMX) € He00OB’ I3KOBOIO;

— 3alPOTIOHOBAHE BM3HAUCHHS MIDKHAPOJHOTO CIAJKOBOTO IMPOIECY SIK
CYKYITHOCTI KOMIUIEKCHUX IPaBOBUX IMPOLEIYp, HEOOXIOAHUX JUId peasi3awii
CMAJKOBUX TIpaB 3a y4YacTIO 1HO3EMHOTO €JIEMEHTa, SIKM Ma€ MpOosB y LUBUIBHO-
MPaBOBIi, HOTapiaJibHI, KOHCYJILCBKIM, CYIOBIH, aJMIHICTPaTUBHO-TIPABOBII
(MyHIIMDANIBHIN) YU 3MILIaHIA popMmi;

— JIOBeZICHA TIpaKTHYHA HEOOXIHICTh MPUUHATTS CremiaibHoi [HCTpyKIl 3
oopMIIEHHS CTIAAIIMHU, Y 3MICT SKOi JIOIUIbHO BKIIFOUMTH 3arajibHi IOJIOKEHHS 1
CreliagbHl HOPMHU, 110 PETYJIIOI0Th CHAJKOBUM MPOIEC, B TOMY YHCII 3 1HO3EMHUM
eJIeMeHTOM — «MIKHApOJIHUM CIIaIKOBUM MPOIIEC», 3 YITKUM PO3MEKYBAHHIM HOPM
MIPOIIECYaTHbHOTO TIPaBa 3a Cy0’ €KTaMU, YIIOBHOBKCHUMHU 3/IHCHIOBATH O(OPMIICHHS
CIAIIIHY;

— OOTPYHTOBAaHO HEOOXIHICTH CTBOPEHHS CICIIaIbHOTO 1HCTUTYTY 3 MUTAHb
1HO3EMHOT'0 3aKOHOJIABCTBA Mpu MIHICTepCTBI FOCTUINT YKpaiHH, IO TTOBHOBAYKEHb

SIKOTO BIJTHECTW HaJaHHA 1H(OpMAIll Ha 3alUTH YIOBHOBAKEHUX OCIO 3 MPUBOIY
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1HO3EMHOTO ITPaBa, BUBYECHHS CBITOBOI CYAOBOI MPAKTHUKH 3 MUTaHb, 110 MOB’53aHI 13
3aCTOCYBaHHSIM 1HO3EMHOTO TpaBa, 3IMCHEHHS MOPIBHSAJIBHOIO aHaII3y 1HO3EMHOTO
MpaBa;

ZHEME Sdz0dz dzts:

— TOKTPUHY MDKHAPOJHOTO TPHUBATHOIO TIpaBa B YACTUHI BU3HAYCHHS
CMaJKOBUX TPABOBIAHOCHH 3 IHO3EMHHUM €JIEMEHTOM (MDKHAPOJHHUX CIIQJIKOBUX
BIJTHOCHH) $IK KOMIUICKCHUX TIPUBATHONPABOBUX BIIHOCHH, III0 BHHHUKAIOThH
BHACIIIZIOK cMepTi  (Pi3MuHOi 0CcOOM (CHaAKOJaBIsl) Ta OOTSDKEHI HAsSBHICTIO
1HO3eMHOTrO eneMenTa (cy0’ekra, 00’ekTa ab0 OpUANIHOTO (aKTY), SKUN TTOB’S3YE
JAHE TIPABOBIIHOIIEHHS 3 1HO3EMHOIO IIPAaBOBOK) CHUCTEMOIO, Ta CHPSMOBaHE
3a0€3MEeYUTH Peai3alliio CIaIKOEMIIEM CBOIX CIa/IKOBHX IPaB;

—BHCHOBOK TIPO TPAKTUYHY JIOMUIBHICTH TPHEAHAHHS YKpaiHH [0
0araTOCTOPOHHIX YHIBEPCATBLHUX KOHBEHIIM B Tajly3l CHagKyBaHHA 3 METOIO
3ampoBa/KCHHST YHI(PIKOBAaHMX MaTepiaibHO-TIPAaBOBUX HOPM CITaJKOBOTO TpaBa 3
MUTaHb BU3HAYCHHA KOJIa CHAJKOEMINB, TIEPEXOJy CHaJKOBOrO MaiHa [0
CHaJIKOEMIIIB, PO3MOJILITY CHaIKOBOI MacH TOIIIO;

— OOTpYHTYBaHHSI TIPOTO3UITi 3aKOHOJABUO 3aKPIUTH TMPAaBO HOTapiyca abo
M0CaJI0BOT 0COOU BIJITIOBITHOTO OpraHy MICIICBOIO CaMOBPSTyBaHHS, YITIOBHOBaKEHOT
HA BUMHEHHSI HOTapiaJbHUX [1H, 3 METOI0 BCTAHOBJICHHS 3MICTYy HOPM 1HO3EMHOTO
npaBa 3BEPTATUCS B YCTAHOBJICHOMY TMOPSIKY 3a CHPHUSHHAM 1 pO3’SICHEHHSIMH [0
MinicrepcTBa rocTHilli YKpainu a00 KOMIIETEHTHUX OpraHiB Y KpaiHu 3a KOPAOHOM;

—HAyKOBUM TMiAX1A A0 BHU3HAYEHHS O3HAaK MDKHAPOJHOIO CIAJKOBOIO
nporiecy, SKUMHU €: HasSBHICTh 1HO3EMHOTO €JEeMEHTy, a BIATaK 1 3B’S30K 3
MDKHApPOJHMM  TPUBATHUM  TPABOM; UiTKa 3aKOHOJABYa  YPETYJIbOBAHICTh
NpOIECYaATbHUX i B KOHKPETHIN KpaiHi; JeTaJlbHa perjlaMeHTallis MOCiJOBHOCTI
3MIMCHEHHS MPOIECYALHUX iif; IMIEpaTUBHICTh (PopMHU (BCTAHOBJIICHUI TOPSIOK

oopMIIeHHS CHaJIMIUHN OOOB’SI3KOBUM JUIA BCIX); II€ MPaBO3aCTOCOBHHUI ITPOIIEC,
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MeTa SIKOTO CIPSIMOBAHA Ha 3aXUCT MPOLECYAIbHHUX CIAJAKOBHX MpaB uepe3 KOJi31iH1
HOPMH.

H' MisOdzd fsHOdZ "sets tesL o dIsC z:

— ICTOPHKO-TIDABOBA ~ XapPAKTEPUCTUKA IHCTUTYTY CIAAKOBUX TIpaB Yy
MDKHApOJHOMY TPUBATHOMY IpaBi, SIKa MOJSIra€ y BHOKPEMJICHHI HOTO YOTHPHOX
icropiorpadiyHux rpymn Ta  OOIPYHTYBaHHI  MPIOPUTETHOCTI  3IHCHEHHS
KOMIUIEKCHOTO TOPIBHSUTBHO-TIPABOBOTO JOCIIIKEHHSI MIDXHAPOJIHOTO CIaJAKOBOTO
IpOIIECY;

— HAyKOBE OOTPYHTYBaHHS JIONMUJIBHOCTI 3aMiHM ICHYIOYOi HOPMH IIPO
BIAKPDUTTA  CHAJAUMHA 332 OCTAHHIM MICHEM [POXHUBAHHS  CHAJKOJABII
[POrPECUBHILLIOI0 MPUB’A3KOI0 MICLS BIIKPUTTS CHAALUIMHU O MICHE3HAXOIKECHHS
HEPYXOMOTO MaiiHa YM OCHOBHOi MOT0 YacTWHH, a y BHIAJKy BIJICYTHOCTI
HEPYXOMOTO MaifHa — JI0 MICIIe3HaXO0/PKEHHSI OCHOBHOT YaCTHHHU PyXOMOTO MaifHa;

— JIOBOJIM TIPO HEee(hEeKTUBHICTh MOAOJIAHHS «KOJI31T KOJI31H» B MIXKHAPOTHOMY
CIIaJIKOBOMY TIpOLIECi 3a JIOTIOMOTOI0 BBEICHHS OJHAKOBUX TPaBHJ 3 IHUTaHb
CHAJKyBaHHS, a/DKE€ KOMI3IMHI HOPMHM MICTSTh BaplaHTU BUPILIEHHS MPOOIeM
«KOH(ITIKTY 3aKOHIBY 1 3/IaTHI BCTYIATU B MPOTUPIYYS OJ[HA 3 OJHOIO, 110 MA€E MPOSIB
Ha TpPHUKIaAl 3acTocyBaHHs €Bporneiicbkoro Permamenty 650/2012 Bin 4 munHs
2012 p. «IIpo xommeTeHIii, 3aCTOCOBHE TPaBO, BU3HAHHS Ta BUKOHAHHS DIIICHB,
NPUMHATTS Ta BUKOHAHHS HOTapialbHUX aKTIB 3 MUTaHb CMAJIKyBaHHS, a TAKOX IPO
CTBOPEHHSI ~ €BpPOIEHCHKOTO  CBIIOLTBAa MPO  CHAJKyBaHHS», HOPMH  SKOTO
3aCTOCOBYIOTBCSI HA TEPUTOPIi KpaiH-yyacHUIb €Bporeiicbkoro Coro3sy;

— XapaKTePUCTUKA OCOOJIMBOCTEN TMPOLIECY 3aCTOCYBAHHS KOJI3IMHUX HOPM:
3aCTOCYBaHHsI KOJI31MHOT HOpMH Tependavyae TIIyMadeHHs! MPAaBOBOI HOPMH Hepe3
BCTAHOBJICHHS ii 3MICTY Ta 1leHTU(IKaII] 3 TAMHU (PAKTUYHUMHU OOCTaBUHAMU, B SIKUX
BOHA TMOBMHHA OYTH 3aCTOCOBAHA; 3aCTOCYBAaHHsS KOJI3IMHOI HOpMH mependavae
MIPUHITAIT B3a€MHOCTI, TOOTO HEMOMYIIEHHS TaKWX IMPaB 1HO3EMHUX TPOMAJISH, SKi

OyAyTh IIUPIIUMH BiJl MPaB BIACHUX IPOMASIHUH KpaiHW; 3aCTOCYBaHHS KOJI31HHOL
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HOPMH JIOIIYCKa€ [0 3aCTEPEKEHHS MpO MyONIYHHNA MOPSIOK, KOJMU 1HO3EMHUI
3aKOH, JIO SIKOTO BIJICHJIAa€ KOJI31iHA HOpMa, HE 3aCTOCOBYEThCS 3 MIPKYBaHb MOpPaJi,
3BMYAiB a00 OCHOB MPABOMOPSIKY; 3aCTOCYBaHHs KOJNI3IHOI HOpMH Tependadae
JIeTaJi3alilo TOKYMEHTIB, CKJIQJCHMX 3a KOPJOHOM, SIKi 32 (pOpMOIO, 3MICTOM Ta
HA3BOIO ICTOTHO BIJIPI3HSIOTHCS B JOKYMEHTIB, MPUHHATHX B IPABOBOMY 00Iry
KpaiHH, B K1 3M1IMCHIOETHCS O(DOPMIICHHS CTIaIIIAHHL.

MpakTUWUYHE 3HaAaUYeHHSHA O/ BopHearH oMy, 1o € 3 Y
BUKJIQJICHI B JMCEpTAllii IOJIOKEHHS Ta BHCHOBKM MOXYTh OYyTH BHKOPHCTaHi:
dzO & GHs®fisdz" H dz' 21 BdRaBBEdS0 10CTiKeHHS TEOPSTUYHHX 3acal
pearizaiii CnaJKoBUX IPaB y MDKHApPOJAHOMY NPUBAaTHOMY IIpaBi, OOIPYHTYBaHHS
IPOIO3ULIIH 111010 BAOCKOHAJIEHHS LUBUIBHOI MPOLIECYaIbHOI (DOPMH 3aXUCTY TpaB,
MIITOTOBKH HAYKOBO-TNIPABOBUX EKCIEPTHUX BUCHOBKIB JI0 3aKOHOIPOEKTIB Yy Il
chepi; 2 tc O 9o Sls 9 ts-tamputsfipi®ToBIi 3MiH 10 3aKOHOJIABCTBA 3 ITUTAHb
YHOPMYBaHHSI MDKHApOIAHO-TIPOIECYATbHOT  JISUTBHOCTI  HOTApiyciB ab0 IHIIMX
YIOBHOBaKEHUX JEPKaBOIO OCIO 1110JI0 BUAAYl CBIAOLTBA PO MPaBO Ha CIAALIMHY;

Ef cOo sL OMistsmts o dzipR migHoToitidztaTepiafiplss ' ynockonaneHHs
CMaJIKOBOTO TPOIIECY B MIKHAPOAHOMY MPUBATHOMY TIpaBl, MiJTOTOBKU PO3’SICHEHb

s cyO’eKkTiB, sIKi BYMHAIOTH HOTapiambHi 1il; ZdzO® dg' dzs 3z —fnfits y J
po3po0LIl HABYATBHUX MPOrpam, MiATOTOBII HABYAIBHUX MOCIOHMKIB Ta BUKJIAJaHH1

KypciB «MDbKHapoHe MpUBaTHE TpaBoy, «L[uBLIEHE MpaBoy», « AKTyabHI IPOdIEeMU
MDKHAPOIHOTO TIPUBATHOTO TIPaBay.

Anpobaui s pe3ynb T alijudemanito [ sukoeayoT & L | |
oOroBopeHo Ha kadenpi HMBUILHOTO TpaBa 1 mporecy IBaHO-DpaHKIBCHKOTO
yHiBepcuTeTy npasa iMeHi Kopons Januna ["anuiekoro. OCHOBHI MOJIOXKEHHS Ta
BHUCHOBKH JIMCEPTallii OMPUITIOAHEHO Ha TaKUX MIXHAPOJHUX Ta BCEYKPAiHCHKHUX
HAayKOBO-TIPAaKTUYHUX KoH(pepeHmisx: J[lepkaBHe perymtoBaHHS CyCHUTBHUX
BITHOCHH: PO3BUTOK 3aKOHOJIAaBCTBA Ta MpobiieMu mpaso3acTocyBaHHsa (M. Kuis,

12-13 Bepecns 2014 p.); CyyacHi BUKIMKHY 17151 YKpainu y cdepi mpaBa B yMOBax



11
rnobamizanii (M. 3anopixoks, 23-24 cepnast 2013 p.); Cran Ta nepcrneKTUBH
PO3BUTKY IopuauuHoi Hayku (M. [ninmpomerpoBebk, 31 cepras 2013 p.);
Opuanuna nayka YkpaiHu: icTOpis, Cy4yacHICTh, MaiOyTHe (M. XapkiB, 4-
5 nmucromnanaa 2016 p.).

My 6 ni K@HpBHI TIOJOXKCHHS Ta BUCHOBKH, IO C(HOpPMYJIbOBaHI B
aucepTanii, BiIoOpaxeHO B 5 CTATTIX, OMyOJIKOBAaHWX Yy HAYKOBHX (haXOBHUX
BUJAHHIX YKpaiHu, 2 CTAaTTIX — Y HAYKOBHUX BUJAHHIX 1HIINX JEPXKaB, a TAKOK Y

5 Te3ax JIOTMOBI/IeH 1 MOBIOMJICHb Ha KOH(EPEHIIIsIX.
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PO3 Al T 1

TEOPETWUKRABOBI OCHOBW 3ABE3MNMEYEHHA C
MPAB B MI XHAPOOHOMY TIPUBATHOMY T
1.1. CycytaaCHH Yo c Ni AXX e HHSa npob6bnemMartTu

CnankoBi CyCHiUJIbHI BIJIHOCHHH, IO CTAHOBJATH JOCHTh BY3BKY, aje
BUHSATKOBO BaXJIMBY COI[laJlbHYy YacTUHY TMPABOBUX BIJHOCHH, TOCTIMHO
BUKJIMKAIOTh 1HTEpeCc HayKoBLIB. CHagkoBe MpaBO — TPAAUIIAHUN 1HCTUTYT
MIDKHapoJHOTrO mpuBaTHoro mpasa (mami — MIIpIl), B skomy po3riisnaroThCes
MUTAHHS PO CIAJIKOBI MpaBa 1HO3eMHUX 0¢i0 B YKpaiHi 1 yKpaiHChKUX TPOMaIsTH
3a KOPAOHOM, a TAaKOX JOCTIIKYIOThCA MUTAHHS CHAJKyBaHHS B CUTYyalllfX, KOJU
CHAJKOEMENb 1 CHAJKOJABElb MPOXKHUBAIOTh y PI3HUX JiepKaBax abo B OJHIM
JIep’KaBl, a CHaJKOBE MAaWHO 3HAXOJUThCA 3a KOpAOHOM 1 T. nA. IluTanus
CHAJKyBaHHA 3 1HO3EMHUM EJIEMEHTOM ChOTOJIHI JIOCUTBH aKTyajbHI, 0COOJIMBO
KOJIM MOBa WJe Mpo CMNaJKyBaHHS MIC/d TPOMaJsH YKpaiHu, fKl BOJIOAIIOTH 32
KOPJIOHOM HEPYXOMICTIO 1 BKJaJaMH Ha OaHKIBCbKMX paxyHKax. Kpim Toro,
30UIBIIICHHS] BUMAAKIB YCHAJAKyBaHHS 3 1HO3EMHUM €JIEMEHTOM € HEMUHYYUM
HaCJIKOM MOCWJICHHS MIrpallii HacelleHHd K B kpaiHax CxiaHoi €Bpomnu, Tak 1 B
JAJIEKOMY 3apyOiioKi.

3a3HauyMMoO, [0 I1HCTUTYT CHAJAKYyBaHHA 3 1HO3EMHHUM €JIEMEHTOM
(MDKHapoAHE CHaJKyBaHHSI) HE € HOBUM JUIsi NpaBoBOi Hayku. [lutanus
CHAJKyBaHHS 3 I1HO3EMHHM €JIEMEHTOM € TPEeIMETOM O0araTbOX HAayKOBUX 1
MPaKTUUYHUX IOPUIUYHUX JTOCHIIKeHb. OUeBUIHO, 116 OOYMOBJIEHO THUM, IO B
Cy4acHOMY CBITOBOMY CITIBTOBAPUCTBI 3B’SI3KM 1 B3AEMHUHH MIXK PI3HUMU
JepkaBaMu Ta iX (I3MYHUMH Ta OPUIAAYHUMHA 0COOAMHU CTalOTh BCE OUIBII

TICHUIMH 1 pI3HOMAHITHUMU Ta MOTPeOYyIOTh BIANOBIAHOTO MEXaHI3MYy
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KOOpJMHAIII] 1 CIIBPOOITHULITBA, B IKOMY LIEHTpaJIbHE MICIE 3aiiMaloTh IpaBa i
IHTEPECH JIFO/IUHHU.

Po3BuBaeThCcs MIKHapogHA TOPTIBIA, IEPEBE3CHHS BAHTAXIB uepe3
TEPUTOPIIO 1HIIMX KpaiH, BCTAHOBIIOIOTHLCS MIKHAPOJHI KOMEPIIHI BITHOCHHH,
3MIMCHIOIOTBCS  TPAHCKOPJOHHI BamOTHI ¥ (diHaHCOBI omepamii. Jlroau
MOJIOPOXKYIOTh, MPAIIOIOTh, HABYAIOTHCS, OJPYKYIOThCS 1 YCIaIKOBYIOTh MaitHO
3a KopaoHOM. Bci 1i pi3HOMaHITHI TpPaBOBI BIJHOCHHHU SIKpa3 1 PETYIIOE
MDKHApOJIHE IPUBATHE MIPABO.

OpHak HE MOXKHA HE BPaxOBYBaTH TOTO (haKTy, IO peati3allis CragKkoBUX
npaB mnepeadadae JOTPUMAHHS IEBHOI MPOIEIYypH, B XOMAl SKOI CHagKOEMEIb
BCTyIla€ B IIPABOBIIHOCHHM TPOIECYalIbHOrO Xapaktepy. | CyKymHicTh
MOCJIIIOBHUX JIii, K1 HAIpaBJIeHI Ha Marepiani3aliio CHaJKOBUX IpaB, MOKHA
OXapaKTepu3yBaTH SIK CIAJKOBUM TpoIlec. 3a3HaueHE MOXHA BITHECTH 1 JO
chepu peanizaiii CaJKOBUX MpaB 3 1HO3EMHUM €JIEMEHTOM, BUKOPHUCTOBYIOUU
TEPMIHU «MDKHAPOAHE CMAIKyBaHHS» Ta «MIXKHAPOJHUN CIIaJIKOBHIA MPOIIECH.

[Ipotre B cyyacHii BITUM3HSIHIA MPABOBIM JTOKTPUHI HE ICHYE HAyKOBOTO
JOCIIJKEHHSI TIPaBOBOi KaTeropii «MDKHAPOAHHWM CIaJKOBHIM MPOIEC», HE
BH3HAaUY€HA OT0 MpaBoBa Mpupoaa Ta popmu. Pazom 3 THM, HE BUKIIUKAE CYMHIBY
T€, 0 MDKHAPOJAHHWM CHaJAKOBUU MpolleC MOTpedye HAyKOBOI'O OCMHUCIEHHS W
MOJIAJIBIIIOTO aHAITI3Y K CAaMOCTIHA MpaBOBa KaTeropis.

[TinTBEepKYIOUM 3a3HAuY€HE, 3BEPHEMOCS O €JIEKTPOHHOIO KaTaJlory
Biomiorekn im. B.1. Bepnancekoro (mami — 6ibmioreka)!. CTanom Ha KiHellb
yepBHs 2016 poKy B eNeKTpOHHOMY Kartajo3i bibmioTeku mpeactaBieHO MEHIIe
10 mMoHorpadiii 3 M>KHApPOAHOTO MPUBATHOTO IpaBa, 2 3 SKUX OE3MOCePeIHbO

CTOCYIOTbCSI TIMTaHb CIAJKyBaHHS 3 IHO3EMHHUM eJeMeHTOM; Osu3bko 20

! Mpum. Hauionaneha 6iGmioreka Ykpainu imeni B. 1. BepHajacbkoro — Haiibinbma 3a o6csarom Gormy Ta
TUIONIEI0 IpHMIilIeHb O0i0mioTeka YKpaiHu, roJOBHUK HayKOBO-iHpOpMamiHHUN HEHTP JepkaBH. 3TiJHO 3 HaKa3oM
BAK Vkpainn i HAH VYkpaiam Big 07.07.2008 N 436/311 yci enekTpoHHi Bepcii MEpioAMYHUX JPYKOBAHHX
HayKoBUX ()aXxOBHX BHIaHb OIPWIIOJHIOIOThCS Ha o¢iniiiHoMy caifti HamionaneHoi 6i6miorexku YkpaiHu im.
B. 1. Bepnancekoro.
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HABYQJIBHUX TMOCIOHMKIB 3 MDKHApOJHOTO TPUBATHOTO TMpaBa; MEHIE §
JTUCEPTAllIMHUX JTOCTIHKEHb, 3 3 SKUX MPHUCBAYCHI aHAII3y KOJI3IMHUX MUTaHb
CHaJKyBaHHs, | — BUMHEHHIO KOHCYJIOM HOTaplajbHHUX il IIOAO0 CHaJKyBaHHS
MaiiHa; Oinbiie 15 HaykoBUX cTaTeH, siki 0e3mocepeiHbO PO3TIISAAI0Th MUTAHHS
CHAJKyBaHHA 3 IHO3EMHUM €JIEMEHTOM.

Sk BUIIMBa€E 3 BUINE HABEICHUX MJAHUX, NUTAHHIO CHAJKYBaHHSA 3
1HO3EMHUM €JIEMEHTOM B VYKpaiHM MpPHUCBSYEHA 3HAYHA KUIBKICTH pPOOIT
YKpaiHCBKMX BYEHMX, aje CHeIllaJbHl HAayKOB1 JOCIHIJKEHHS, IPUCBIYECHI
MDKHApOJAHOMY CIIaJJKOBOMY IPOIECY, HE MPOBOIUIIHCH.

BaxmuBoro  pobotoro € wmoHorpadis  A.A. Crenaniok  «Komizii
CMaJKyBaHHS B MDKHApOJHOMY NpUBaTHOMY mpaBi» [169], sky mocmigHuis
MPUCBATUJIA KOJI3IIHUM HOpPMaM CIIaJIKOBOIO IIpaBa Ta MPaBOBUM 3aco0am
BUPILIEHHSI KOJI3IMHUX mpoOiieM cnaakyBaHHS. JlOCHIDKEHHST  MICTUTH
JETaNbHUM aHalli3 TOHSTTS KOJI3IH y CHaJKOBOMY IpaBi Ta BHUJIB IPABOBUX
komi3i cnankyBanHs B MIIplIl. V cBoiii MoHOorpadii A.A. CrenaHiok 0co0JIUBY
yBary MpHUAUIAE MPaBOBUM CIOCO0aM pO3B’sI3aHHS  KOJI3IMHUX —MOpoOsieM
cnaakyBanus B MIIpll, a came yHidikamii, TaymMadeHHIO Ta KBaidikarrii,
3BOPOTHOMY  BIJCWJIAHHIO, 3aCTEPEXEHHIO NOpo  NyOmYHUI  MOPSAOK,
HaJIMIIEpaTUBHUM HOpMaM, 00X0/y 3aKOHY i1 aBTOHOMIi BOJII.

Momnorpadia 10.0. 3aiku «CnankoBe mpaBo B YKpaiHi: CTaHOBIICHHS 1
po3BuToK» [60] BaxkMBa Ik HAC THM, II0 BOHA MICTUTH PO3POOJIEHY aBTOPOM
Meplon3allio PO3BUTKY CIMAAKOBOro mpasa Ykpainu 13 1917 mo 2006 pokw.
30kpemMa, y JOCTiHPKeHH] BUIIEHO HACTYIHI MEePIOAM: MEPIINil — 4ac yXBaJleHHS
HexpetriB PHK VYkpaincekoi CPP «llpo ckacyBanns cnagkyBanHs» Big 11
Ooepe3nst ta 21 Oepe3nsa 1919 pokiB; npyruii — BIAHOCHUTBCS 1O NPUHHATTA
[usinbHOTO KOMEekcy YCPP 1922 poky, Tpertiii — moB’s3aHuil 13 MiAMUACAHHAM
VYkazy Ilpe3unaii CPCP «IIpo cnaakyBaHHs 32 3aKOHOM Ta 3a 3amoBiTOM» Bix 14

oepe3ns 1945 poky, yeTBepTui — 13 po3podieHHsM [{uBinsHOTrO Konekcy YPCP
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1963 poxky i, 3aBepIaibHuM, I’ ATUH niepion — 13 [{uBimbHUM KoJleKCOM YKpaiHu
2004 poky.

Busnatoun nepeBaru 3ampononoBaHoi FHO.O. 3aikoro mepioau3aitii, pazom
13 TUM 3a3HAYMMO, 1110 BOHA MAa€ «IO3UTHUBICTCHKHUID (OpMaIbHUI BIATIHOK 13
IPUB’SI3KOI0 IO TUX YM 1HIIUX HOPMATUBHO-TIPABOBHUX AaKTiB, 0€3 ypaxyBaHHS
aKTyaJlbHOI ~TOJITHUYHOI, COLIaJbHO-EKOHOMIYHOI Ta JYyXOBHO-KYJBTYpHOI
CUTyallli MPOTSIrOM TOTO YH IHIIOTO ICTOPUYHOTrO eTamy. | 1e 3po3ymino,
OCKUIBKH aBTOp SK CIPaBXHIA [MBLIICT 3pOOMB TOJOBHUN akKIIEHT Ha
XapaKTePUCTHKY OCTAHHBOTO CYYaCHOTO TMEpioly YKPaiHCHKOTO CIaJAKOBOTO
paBa, TO/1 K MOINEpPEeAH] NePI0Iu ONKUCaH] (parMEeHTAPHO.

Takox aBTOpOM OyNM JOCTIIKEHI OCOOJIMBOCTI CIAJIKOBOTO IMpaBa KpaiH
KOHTHHEHTaIbHOT €Bponu, Anrmii ta CILIA [60, c. 200].

VY wmiii rpynmi mpkepen okpemo ciif Buaummth MoHorpadiro O.I. Hemina
[125], B sKiii icTOpHKO-TIPaBOBI MPOOJIEMHI MUTaHHS YKPATHCHKOTO CITaKOBOTO
mpaBa JICTalld CBOTO HAWIOBHIMIOTO BUPAXEHHS CEPeJd IHIIUX JOCIIIKEHb
BITUM3HSHUX BYEHUX. [ TMOOKI ICTOpUYHI KOpEH1 CIaJKyBaHHs, BIJ3HA4Ya€ BiH,
BHUCYBAIOTh MOTPEOYy y JOKJIQJHOMY BHUBYCHHI €BOJIOINII OCHOBHHX IHCTHUTYTIB
CHAJKOBOTO IpaBa, JETalbHOMY OOTrOBOPEHHI AOBOJIB HAIIUX MONEPEIHUKIB.
Bapto moroguTHch 13 TBEpIKEHHSM HAyKOBIA, IO 0€3 LBbOTO HEMOKJIHBO
00’€KTUBHO OKPECIUTH 3arajbHOTEOPETUYHY 0a3y BKa3aHHUX MPOOJieM, alke B
HBOMY BIJJOOpaXarOThCA HE JIMIIE €KOHOMIYHI, TOJITUYHI 1 collanbHl chepu
KUTTS CYCHIJIBCTBA, aje 1 HUIIOOHO-CIMEHI BIJHOCHHU, OCOOHUCTI IHTEpPECH
JOJIEN.

Takox 1yt HeoOxigHO 3a3Hauutu mnpamo A.C. JloBrepra «Ouepku
MEKIYHApOJIHOTO 4acTHOro mpaBa» [129], B sikiii aBTOp IOCIIAMB IPOIECH Ta

TEHJICHITIT yHI(IKaIlil MI)KHAPOHOTO MpUBATHOTO MpaBa B pamkax Y HI/IPYA.
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Sx OGaummoO 3 BUIIEHABEACHOTO, CIAIKOBHA TMPOIEC 3 1HO3EMHHUM
€JIEMEHTOM, Horo ¢opmu Ta mpoueaypu He OyiIn OPEeIMETOM OKPEMOIO
MOHOTPa(iuHOTO TOCIIHKEHHS.

Cepen HaByalbHUX TMOCIOHHMKIB 3HayHe wMicue mocigae npang O.0.
Kapmasu «MixHapoaHe craakoBe mpaBo» [/1], pe3ymbraToM sKoi craio
KOMIUIEKCHE HayKOBE JOCIHIHKCHHS CHAJKYBaHHS y Cy4aCHOMY MIXHApOJAHOMY
npuBaTHOMy mpaBi. OcoOauBY yBary aBTOp 30CEpeIKye Ha IIIAXax
pPETyJIIOBaHHS CHAJKOBUX BIIHOCHMH 3 1HO3EMHHUM €JIEMEHTOM Y JepKaBax
CHUCTEMH 3arajbHOro IMpaBa 1 KOHTUHEHTAIbHOI cucTeMH mnpaBa. OKpiM LBOTO, Y
MOCIOHMKY  TPOBEACHE JAOCHKEHHS  yHI(QIKamli HOPM  MIKHAPOJHOIO
IPUBATHOTO MPaBa B aCHEKTI CHaJIKyBaHH.

B miapyunuky 3a penakiiero A.C. Jlosrepra i B.I. Kucins [117] po3kpuTi
MUTAHHS CMaJKyBaHHS Y 3aKOHOJABCTBI PI3HUX JIep>KaB Ta MiICTaBU BUHUKHEHHS
KOJI131H, MI>KHapOJHO-TIPaBOBE PETYJIIOBAHHS CHaJKOBHUX IPAaBOBIIHOCHH Ta POJIb
OpraHiB HOTapiaTy Ta KOHCYJbChKUX YCTaHOB.

B nigpyunuky O.O. I'pinenko «IIpaBoBuil cTaTyc KOHCYJIa IPY BUKOHAHHI
HOTapiaabHO1 (YHKIIID» BHUCBITICHO MUTAHHS 3aKOHOJABCTBA, SKE PETJIAMEHTYE
AK OpradizaliiiHi, TaK 1 TMPOLEAYpPHI aCIEeKTH BYMHEHHS KOHCYJaMHU
HOTapialbHUX [i{, CIIPSIMOBAHUX HAa OXOPOHY Ta 3aXHMCT TPOMaJsH YKpaiHu Ta
IOPUIUYHUX OCi0, SIKi 3HAXOAATHCS 3a KopaoHoM [34].

[IpaBoBigHOCHMHU Yy cdepl CragKyBaHHS 3 1HO3EMHHUM €JIEMEHTOM MAaloTh
KOMIUIEKCHUI XapakTep, TOMY € MiJICTaBU TOBOPUTH iX MPO TMOJBIHY MPaBOBY
npupony. Lle 3ymMOBIIOE JOCHIPKEHHS 3arajbHUX 3acajl CIaJKOBOrO Ta
IUBUILHOTO TMpaBa. Ha cpOrogHi € dYMMano KOMIUICKCHHX TIpamlb 3 ITi€l
npobnemaTtuku. Bapto 3ragatu, Hanpukiazn, pooortu I. [laxpaituyka, O. Hemnina,
1O. 3aiku Ta iH.

Tax, Bapto Bim3Hauntn nparo . [llaxpaituyka «CnagkoBe npaBo Ykpainu

(PerpocnextuBHmii anamiz) [192], B sKiii po3risHyTa iCTOpiS PO3BHUTKY
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3aKOHOJIAaBCTBA MPO CHAJAKOBE MPABO B YKpaiHi 3 HAWJABHIMINX YaciB J0 HAIUX
nHiB. PoboTa 1iHHA Hacammepesn THM, IO B HIM MICTUTBCS aHaji3 Oararbox
maM’sITOK TpaBa Ta 3akoHomaBumx akTiB («Pycbka IlpaBma», «IIpaBma
SIpocnaBuuiB», «JIutoBChKi craTyTU», «Marnedyp3pke mpaBo», «[IpaBa, 3a
SKUMH CYJIUTHhCS MaJOPOCIMCBKMM HapoJ», 3aKoHOJaBYl JOKyMeHTH XIX—XX
CT., B TOMY uuci 1 pagsHcbkoro nepioay (Lusinenuit kogeke YCPP 1922 poxky,
[uBimpamit komekc YPCP 1963 poky Ttomo). B mimpyunuky Hemina O.I.
JOCHIKEHI TCOPETHYHI OCHOBH CIIaJKOBOIo IpaBa Ykpainu [124].

besmocepenHbo MOCTIKYBaHOT TEMH TOPKAIUCH Ta PO3TIIAIATN ITHTAHHS
CMaJKyBaHHS 3 1HO3EMHHM €JEMEHTOM B CBOiX aucepramisx A.A. CrenaHiok
«3acTocyBaHHSl KOJI3IMHUX HOPM IIOJAO CHAJAKyBaHHA B MIXHApOIHOMY
npuBaTHOMYy TmpaBi» [168] ta O.0. Kapmasza «ChnaakyBaHHS y CY4acHOMY
MIKHApOJHOMY TIpuBaTHOMY Tipagi» [70].

[MutanHsam  yHidikamii  MIKHAPOJHO-TIPABOBHX  HOPM  MPUCBSYCHE
nucepraniiine pocmmkeHas JI.I'. Bapmanominse [176], B skoMy aBTOp pPO3KpHB
npo0semMu yHi(ikaiii MbKHaApOAHOTO MPUBATHOIO MPaBa.

B mucepramiiinomy mpocnimkensi [.B. [Nanymenka «MixHapoaH1 JOTOBOpU
VYKkpainu Tpo NpaBoBYy JOMNOMOTrY B IIMBUIBHUX CIpaBax 1 BHYTPIIIHE
3aKOHOJIaBCTBO» BHU3HAYEHO CTPYKTYpPy JOTOBOpPIB YKpaiHM TIpO TIPaBOBY
JIOTIOMOTY B IMBUIBHUX CIpaBaxX, MPOBEIACHO TMOPIBHAIBHE OCIHIKEHHS
[IUBUTLHO-TIPABOBUX HOPM JIOTOBOPIB YKpaiHM TMpo TMPaBOBY JOMOMOTY B
LIMBUIBHHUX CIIpaBax Ta c(popMyJibOBaHI MPOMO3ULIT U010 X YAOCKOHAIECHHS.

Takok MOXHAa BHOKPEMHUTH HACTYIHI JUCEPTALlIHI JTOCIIIKESHHS
yKpaiHCbkuX HaykoBIiB. Tak, O.0. bHUKIBCbKHUII B CBOEMY JOCIIIKECHHI
chopMyiOBaB JIOKTpUHAJIbHE BHU3HAUYCHHS «cmaakoBe mpaBo y MIIplly,
BU3HAYMB TOHSTTS «CIAJKOBI BIIIHOCUHU, IO YCKIAAHEH] 1HO3EMHHUM €JIEMEHTOM

(MikHaApoaHi crazkoBi BigHocuHM)» [12, €. 15]. ABTOpoMm n0BeacHO MOTPeOy
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yHidiKkamii CHagKoBOro mpaBa Ta HOTro I1HCTUTYTIB B YMOBaX €KOHOMIYHOI
riio0ajizalii Ta MoCUICHHS 3a0e3MeYeHHS] OCHOBHUX IIpaB Ta CBOOO JIFOAUHH.

B nocnimxenni Banax B.B. 3po6iena noBomi ycminiHa crnpoba Ha OCHOBI
aHaJi3zy 1 y3arajJbHEHHS, CHCTEMaTH3allli HAyKOBUX Ipallb MPOCTEKUTH ICTOPUUHI
aCIEeKTH €BOJIIOLII NPUHLUIY [PABOHACTYIHULITBA Yy LMBUIBHOMY IpaBl Yy
[IJIOMy, a TaKOX BiJOOpaXeHl MOHATTS, BUAM Ta OCOOJMBOCTI CIIaJKOBOTO
npaBoHacTymHUITBA, 30Kkpema [20, c. 10]. Bapro Bim3HaumTH OOTPYHTOBaHY
aBTOPOM KOHLIEIIIIO, 3T1JHO 3 KO CIaJKOBOMY IPaBOHACTYIHULTBY BJIACTUBI
K O3HAKH YHIBEPCAJIBHOTO 1 CHHTYJSIPHOTO MPAaBOHACTYIHUIITBA, TaK 1 OKpeMi
O3HaKM, 5Kl MPOSBISIOTBCS JUIIE y chaakyBaHHl. Jlo OCTaHHIX aBTOpPOM
BITHOCUTBCS OINOCEPEAKOBAHICTh (BUMHEHHS CHAJAKOEMISMU 13 MOMEHTY
BIJIKpUTTS CHAAIIMHY Ta A0 ii MPUAHATTS NEeBHUX IOPUIUIHHUX Ta (HaKTUUYHUX TN
3apajy 1i IpUUHATTS, CaJAKyBaHHS 32 IPABOM IPEICTABICHHS TOIIO).

B poGoti A.A. SlkoBineBa «MiXHapOAHO-TIPAaBOBE CHIBPOOITHUIITBO Y
3aXUCTI TpaBa BJacHOCTI B cuctemi Pagm €Bpormm» [195] npoBencHuit aHai3
MIKHapOJIHO-TIPAaBOBOT'O CIIBPOOITHUIITBA JiepkaB Paau €Bponu momo 3axucty
npaBa JIIOJUHUA Ha BiJIbHE BOJIOJIHHS BJIACHICTIO, CIIOCOOIB Ta MEXaHI3MIB HOTo
3a0e3ne4YeHHs] B MDKHApOJHOMY IIpaBi, a TaKOXX aBTOPOM C(OPMYJIbOBAHO
MPOMNO3KIIil BITHOCHO TMOAAJIBINOI IMIUIEMEHTAllll I[LOTO TpaBa B HaIlllOHAJbHE
3aKOHO/ABCTBO.

Cepen ocTaHHIX JUCEpTAIMHUX poOOIT MOXHA BHAUIMTA POOOTU
H.I1. KpaBuenka [95-96], €./1. Bospcekoro [17], V.O. Cnabommunpkoi [163],
€.€. dypcu [180-181], JI.B. Koznoscbkoi [81].

Tak, €.€. ®ypca MOOGIYHO OTISHYB TEOPETUYHI OCHOBH CITaJIKyBaHHS 3
1HO3EMHHUM €JIEMEHTOM, MPUUIUBIIY yBary BUMHEHHIO KOHCYJIOM HOTapiajdbHHUX
nii oo cnagakyBanHs maitHa. Jlocmimkeras ¥Y.0. CnabommuibKoi MPUCBIYEHO
PO3TIIsAY LIMBUIBHUX MPABOBIIHOCHH, SIKI BUHUKAIOTh Y 3B 53Ky 13 HEOOX1JIHICTIO

yHiQIKalii MpaBOBOrO PEryJIOBaHHA MIDKHAPOJHUX CIAJKOBHX BIJHOCHH. B
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noktopebkii aucepTanii JI.B. Ko3moBcbkoi po3risiHyTO TeOpeTHdHI KOHCTPYKIIT
peanizanii CrnajJKoBHX IpaB, AOCIIHKEHO IMPaBOBE PETyJIOBaHHS O(OPMIICHHS
npaB Ha CHagIIMHy HOTapiycamu Ykpainu. B nmucepramii €.J[. Bosipcbroro
BHCBITJICHI JIMIIE ACMEKTH IIMOJ0 OXOPOHM OE3CHpPHUX IUBUILHUX TIPaB Y
HOTapiadbHINA TISIIBHOCT] IUIUIOMAaTHYHHUX MPEICTaBHUIITB.

SIxk  Gaummo, B JaHUX JUCEPTAIliMHUX  JOCHIKCHHSX IHUTaHHSA
MDKHAPOJHOTO CHAJKOBOTO MPOIECY HE PO3MISIaloThesa. YacTUHA TOCIITHHUKIB
30CepeKy€e CBOIO Ha yBary Ha BHCBITJICHHI MHUTAaHb 3aCTOCYBaHHS KOJI31MHHX
HOpPM Y CHaJIKyBaHHI 3 1HO3EMHHM €JEMEHTOM; 1HII PO3IIIAJAIOTh TEOPETUUHY
KOHCTPYKIIIO peaji3allii MpaB Ha CHaJKyBaHHS B paMKax yKpaiHChKOi MpPaBOBOi
CUCTEMH; JesKi 3BEpTAalOTh YyBary Ha YHi(IKaIil0 MPaBOBOTO PETryJIOBaHHS
MDKHApOJHHUX CIAJKOBUX BIJHOCMH Ha YHIBEPCAILHOMY Ta PET1IOHAIBHOMY
PIBHSIX, Yy TOMY YUCJI1 B paMKax 1HTerpauiiHux o0’ €THAHb.

[Ilogo HaykoOBUX cTaTel y MOCHIIKYBaHii cdepi, TO iX 3HAYHO OUIbIIE, aje
cepell HUX JIMIIE JCKUIbKAa BUCBITJIIOIOTH MUTAHHS MIXHAPOJHOTO CIaJIKOBOTO
MpoLEeCy.

Tak, y crarti «CnaakoBi BIZHOCHHM B CY4YaCHOMY MDKHApOIHOMY
npuBatHoMy TipaBi» [77] B.1. Kucine mocnmimkye cy4acHi TEHACHIIII BHPIIICHHS
KOJI31MHUX MHUTaHb, 110 BUHUKAIOTh y cepi MKHAPOIHUX CIAJKOBHX BIJHOCHH.
B po6oti BHUCBITIEHO akKTyadbHI MPOOJEMHU KOJI3IMHOTO pEryIIOBaHHS Y
MDKHApPOJHOMY crajkoBoMy TipaBi. [lokazana cywyacHa cy/noBa Ta HOTapiajibHa
MpakTUKa B LIl cdepi perynoBanHs. B cBoeMy A0CiIKEHHI HAYKOBEIb ONEpPYE
MOHATTSIMU «MIKHAPOJHE CHAIKOBE MPABOY», «MIKHAPO/IHI CIIAIKOB1 BITHOCHHI,
BiJ[3HAYAIOYM TIPU IIOMY OCOOJIMBOCTI CHIBBIHOIIEHHS MIXKHAPOJIHOTO
CIAJKOBOTO MpaBa 1 MyOI1YHOro MPAaBOBOIO MOPSJIKY.

B cBoemy mocmimxeHH1 «CyuacHi TEHJIEHITIT Koaudikarii
MDKHapoHOro mpuBaTHoro mpaBa» [78] B.l. Kucins anamizye pedopmyBaHHS

KOJII31HHOTO Ta MI>KHAPOIHO-TIPOIECYAIbHOTO 3aKOHOJIAaBCTBA JAPYIoi MOJOBUHU
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XX c1. sk amorero komudikauii MIIpIl B €Bpomi. ¥ cTarTi aHami3yrThCs
OPUYMHUA, 3 SKUX YKpaiHCBKHMW 3aKOHOJaBellb, Ha MPOTUBAry IHIIUM
MOCTPAASIHCHKUM KpaiHam, BiiJaB mepeBary KoaudikamiiiHiii ¢opMi B SIKOCTI
OKPEMOTO 3aKOHY MpPO MIDKHApOJHE MpPUBAaTHE MPaBO, a HE BUALIUB 1I HOPMH B
OKpPEMUH pO3/ILT Y1 KHUTY IIUBUIBHOTO KOJEKCY.

Y crarti M.O. MuxaiiniB «OcoOIMBOCTI KOJI31IMHOTO pEryioBaHHS
CMagKOBUX BiHOCHMH B YkpaiHi» [114] mocmimkyroThCcsl CydacHi TEHIEHIIIT
BUPIIICHHS KOJI3IMHUX MHTaHb, M0 BHHUKAIOTH Yy cdepl MIKHAPOIHUX
CHaJKOBHX BiAHOCHH. [IpoaHami3oBaHO TMiJCTaBM BHHUKHEHHS KOMI3IH Ta
0COOIMBOCTI TPABOBOTO PETYyJIOBaHHSA CIHAJKyBaHHS 3a 3aKOHOIABCTBOM
YKpaiHu Ta BHUCBITIEHO aKTyajbHI MPOOJEMH KOJI3IMHOTO pEryjaioBaHHS Y
MDKHApOJHOMY cHajgkoBoMy IpaBi. OcoOivBY yBary MOpUAUIEHO MpoOsiemMam
KOJII31IMIHOTO PEryJIOBaHHs CHAJKyBaHHS OKpPEMHUX BH[IB IpaB Ta OOOB’S3KIB
CHAJKOJaBLs, 30KpeMa CHaJKyBaHHA IpaB IHTEJIEKTYaJbHOI BIJIACHOCTI Ta
KOPIIOPATUBHUX TIPaB.

VY poboti O.0. Kapmasu 3po0JieHO HayKOBO-TEOPETUYHUN aHaIi3 MpaBoi
IPUPOAN MIKHAPOTHOTO HOTAPIATLHOTO MPOIleCcy Ta chOopMyIIbOBAHO MPOTO3UITIT
[I0JI0 BAOCKOHAJCHHS 3aKOHOJABCTBA YKpaiHW, HI0 PEryjiioe MIKXHAPOIHUN
HoTapianpHuii mponec [73]. Takox HmOCHITHULSL PO3MJISIHYJIA TPoOJIeMHU
3aCTOCYBaHHS B HOTapiaJIbHOMY IPOIIECi HOPM 1HO3eMHOTO TpaBa [74].

B crarri €.€ ®ypcu OKpecieHo MIAXOAu J0 TEOPETUYHUX OCHOB
IHCTUTYTY CHAaJKyBaHHS 3 1HO3EMHHUM €JIEMEHTOM, MpOBeAcHa Kiacudikarlis,
chopMyTLOBAaHO TOHSATIMHUI amapar, JpKepelia MDKHAPOIHOTO CIAJKOBOTO
mpaBa. [IpoBeneHuit MOPIBHAIBRHUN aHANi3 OCOOJMBOCTEH CIIaJKyBaHHS B
VYkpaini Ta y pizaux mrarax CIIA ta periaMmenTaniro npoueaypu crajaKyBaHHS
[166].

Crarts M.O. CamoiinioBa MpUCBSIYCHA JOCIIIKEHHIO HAsIBHUX MPOOIIeM

TEOpii 1HCTUTYTY CMAJKyBaHHS y MIDKHApOJHOMY IPUBATHOMY MpaBi, 30KpemMa
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MUATAHHIO  CMAJKyBaHHS 3€MEIbHUX JUITHOK B  YKpaiHi  1HO3€MHUMU
rpomaasaamu [160].

3BepTaloyUCh 10 JOCBIY IHIIMX 3apyOiKHHUX KpaiH, BapTO 3a3HAYMTH, IO
TYT KOJIi31iiHE TIPaBO, y TOMY YHCJI KOJI31iHI MTUTaHHS yCMaaKyBaHHS, BUBYAIH 1
BUBYAIOTh, BHUCBITVIIOIOTH 1 JOCHIDKYIOTH ©Oarato 3apyODKHHUX BUYCHHX-
koqizionictiB: Goldman B. [208], Christoph Castelein [210], Louis Garb, John
Wood [211].

Tak, B po6orax B. Goldman npuaiiserscsa 3HayHa yBara aBTOHOMHOMY
MIPaBOBOMY TMOPSIIKY, 10 (POpPMYeEThCS MOOPOBUIHLHO CTOpPOHAMH, sIKi OepyThb
y4acTh B MIXKHApOJHHUX BIIHOCUHAX, 1 SIKMH ICHYE HE3aJIE’KHO BiJl HalllOHAJIBHUX
IPABOBUX CUCTEM.

Christoph Castelein B cBOiX JOCHIIPKEHHSIX TOPKAETbCA MUTAHHS
MEPCIIEKTHB PO3BUTKY €BPOMEHCHKOTO CIMEMHOrO MpaBa 1 CHaJKOBOTO MpaBa,
BMBYAIOYM MUTAHHS IMIIEPATUBHOIO IpaBa CHAJKyBaHHS 3 IT'STU PI3HUX TOYOK
30py: IOPHJIMYHOI AHTPONOJIOTii, ICTOpPil MpaBa, COLIOJOrii mpaBa, MpaBa 1
€KOHOMIKH, [paBa Ta NOPIBHIBHOTO MPAaBO3HABCTBA.

Louis Garb, John Wood mocnipkytoTh NpakTHYHI aCTIEKTH MIXKHAPOJIHOTO
CMaJKyBaHHs, peasi3allii CaJKoBUX MpaB 1HO3EMISIMU Ta HABOJSATH BUIIAJIKHU 13
MPaKTUKK OUThII HIX 50 KpaiH.

Cucrematu3yBaBIId HAyKOBI Tpaill, B SKUX JOCTIIKYIOTHCS CHaJKOBI
BIJIHOCUHHM 1HO3EMHHUM E€JIEMEHTOM, MOYKHA JIIMTH JO BUCHOBKY IIPO T€, IO iXHS
KUTBKICTh B YKpaiHi € He3HAuHOw. Tak, Jiuie B JOCTAaTHINH Mipi po3poOsieHO
MOHATTS 1HO3EMHOTO e€JeMEHTa B CHAJKOBUX MPABOBIJHOCHHAX, BHU3HAYECHO
KOJI31iHI HOPMH CIIQJKOBOTO IIpaBa, BCTAHOBJIEHI BHUIM MPaBOBUX KOJI3iH
cnaakyBanHd B MIIpIl Ta cnocobu po3B’si3aHHS KOJIZIHHUX MpoOsieM
criaakyBanHsa B MIIpll.

Boanodac y BiTUM3HSHIN Haylll TOPIBHSHO 3 IHIMUMU JepKaBaMH Hapasi

SBHO Opakye HayKOBHX JOCIIIKEHb MIXHAPOJHOTO CHAaJKOBOIO MPOIECy Ta
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MDKHApPOJIHUX CIAJIKOBUX TPAaBOBIAHOCHH. HEOOXigHO TakoXX BiI3HAYUTH
BIJICYTHICTh BHU3HAQYEHHsSI CaMOr0 IOHSTTS «CIAJKOBI IpaBOBIIHOCHMHM». Ha
3aKOHO/IaBUOMY DiBHI I1€ TIOHATTS HE BU3HAUEHO 31 3pO3YyMUIUX MPUYUH, aKe 1
MOHSTTS «IPABOBIAHOCHHUY, PI3SHOBHUIOM SIKHX € CMAJIKOBI, € CYTO TEOPETUIHUM
noHATTAM. [IpoTe nuBYye BIACYTHICTH YITKOTO BHU3HAUEHHS IOHSTTS «CIAIKOBI
MIPABOBIIHOCHHW» Yy HaykoBi# mitepatypi. [ligpyunuku 3 «LluBinbHOTO mpaBay,
HayKoBO-TIpakTHuHi KomeHTapi LIK Vkpainum yHHMKarOTh HIbOTO BHU3HAYCHHS,
HIAMIHIOIOYM HOr0 MOHSATTSM CIaJKyBaHHS, BU3HAYEHHs sKOro 3akpimioe 1K
VYkpainu. He kpamioro € cutyarisi i 3 BUSHAUEHHSM MIDKHAPOJHUX CIaTKOBUX
BIJIHOCUMH (CMAJKOBUX BIAHOCHH, YCKJIAJHEHUX I1HO3EMHHM €JIEMEHTOM) —
€IMHOTO 3arajJbHOBU3HAHOI'O BU3HAYEHHS LbOTO TMOHATTS HEMae aHli B
migpyynukax 3 MIIpll, ani B coemianbHUX MoOHOrpagiix Ta HAYKOBHX
JOCIIKEHHSIX.

OnHO3HAaYHUX KPUTEPIiB, K1 JO3BOJISATH OXapaKTepU3yBaTH MIKHAPOIHI
CHAJKOBI BIJHOCHMHHM, B JITEparypl JoTenep He po3podsieHo. BuzHaueHHs
BKa3aHMUX BIJIHOCHH B1A0YBa€ThCA, 3TIHO 13 HaMEHYBaHHSIM, BUXOJAYU 3 JABOX
MIIXO0IB: X «MIXKHAPOJIHOTO» Ta «CIAJIKOBOTO» xapakrepy. [IpuuomMy komHe 3
LMX TMOHATh YITKO HE copMylibOoBaHE. Y HAyKOBHUX KOJIaX y PI3HI 1CTOPUYHI
MepIoJu BXXKHUBAIOTHCS PI3HI HA3BM I[bOTO SIBUINA, a CaMe: «CMaJAKOBI BITHOCHHU,
yCKiIagHeHi iHo3eMHHM ermementom» [102, c¢. 348; 15, c. 345; 112, c. 426],
«CTAJKOBI BITHOCHHHM MDKHapoaHOro xapakrepy» [111, c. 534], «cnaakyBaHHs
0araToCTOPOHHBLOI'O XapaKkTepy», «MiXKHApOAHE craakyBaHHs» [115, ¢. 183; 165,
c. 502].

OTxe, 3 yChbOTO HaBEACHOTO BUIIE 3pO3YMIJIOI0 CTa€ HEOOXITHICTh €THOCTI
BU3HAUCHHS YW TMPUHANMHI YTOYHEHHS TIOHATH TWPOIECYaTbHUX AacCIeKTiB
MDKHApPOJIHOTO CIIAJIKYBaHHS: «MDKHApPOJHUN CIAJKOBHM TIporec», «dpopma
MDKHAPOJHOTO CHaJKOBOIO MPOLECY», «MIKHApOAHA ClaKkoBa mpoleaypay». Lle

MOSICHIOETHCS TAKOX TUM, 10 3 YaCy HAMMMCaHHS 3a3HAYEHUX POOIT BUHUKIIN HOBI
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TEHJEHI[II, a MPOIEC aJaanTaiii YKpaiHCHKOTO 3aKOHOJABCTBA 1O KpPHUTEPIiB
3aKkoHOJaBcTBa KpaiH €C HaOyB NpakTUYHOTO XapakTepy (B pamMKax BiKe
mianucanoi YToau mpo acoriarito). BapTo 3ayBakuTH, 1m0 OTpUMaHi Ha CbOTOJTHI
pPEe3yNbTaTH € HACHIIKOM PO3IIMPEHOT0 aHaJ3y JOCIHIKYBAHOTO SIBHINA, SKE
PO3TIIAIAETBCA  TPOTIroM  yciel icTopii HezanexxkHoi VYkpainu. IlocriitHe
3017bIICHHS eMMipuyHOi 0a3u, TpaHcopmarllisi CBITOTNIATHUX MPUHIMUIIIB
00yMOBITIOIOTh TTOTPEOy OUTBIII PETEITHHOTO 3aryIMOJICHHS Y MPOIECH Ta SBHIIA,
o BiIOYyBaauCh B ICTOpIi 1 MPOJOBXKYIOTH CBOIO €BOJIIOIIIO. TakuM YHWHOM,
JOKJIaJTHOMY 1 TIPYHTOBHOMY BHBYEHHIO, SIK MM TEPECBIIUYUINCH, Mae OyTu
«IigaaHui» MIKHAPOJHUM CHAJAKOBUM MpPOIEC, SIKMM 3aciIyroBy€ Ha OKpeMe

KOMIIJICKCHEC HOpiBHHHBHO-HpaBOBG I[OCJIi,ZI)KeHHSI.

1. 2. HEgpMB8OUNUBHNIN ni oxi g ho B U
CTPYKTYpPMU Ta nNpaBOBOT aBOPBPAWAACICH a @l K

enNeMeHTOM B Mi XHAapPOAHOMY nNpPpuUBATHOMY

BusHauuBIIUCh 13 CTAHOM HAYKOBOTO JOCIHIKEHHS CIIaJKOBUX IIPaB B
MIDKHApOJIHOMY IMPUBATHOMY IpaBi, HEOOXITHO BU3HAYUTUCH 3 OCHOBHOKO HMOIO
CKJIQZIOBOI0 — TMOHATTAM «cnagkoBi mnpaBoBigHocuHu y MIIpIl (cnmagkosi
BIJIHOCUHM, YCKJaJHEHI 1HO3EMHHM €JIEMEHTOM, MDKHApPOJHI  CIaJKOBI
BimHOCUHU)». lle mosicHoerbest Tum, mo Hopmu MIIpIl He pospaxoBani Ha
BpEryJIIOBaHHS MPABOBIAHOCUH 3a y4acTHO 1HO3EMHOI'O €JIEMEHTY, a 1CHYBaHHS
HOpM 0€3 MPaBOBITHOCHH MO30aBJICHE CEHCY.

Hapasi y BITUM3HSHUX TiApyYHUKax Ta MOHOrpadisx, IO OCBITIIOITH
NMUTAHHS CHAJAKyBaHHS, Maibke BIJICYTHE BHW3HAYCHHS TIOHATTS «CHAIKOBI
MPaBOBITHOCUHWY. UK HE €TUHUM BU3HAUCHHSM WOTO B HAYKOBHUX IMparlsix, IO
BUUIIUIM JIPYKOM OCTaHHIM YacoM, € BH3HAYEHHS CIHAJKOBUX TMPABOBIAHOCHH,

HajgaHe €.0. PsOokoHeM, SK HUBLIBHO-TIPABOBUX BIIHOCHH, SIKI BUHUKAIOTh Ha
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MiZICTaBl HOPM MiATaay3l HUBUIBHOTO MpaBa — CHAaJAKOBOIO MpaBa, B CHIIy CMEPTI
¢b13ugHOT 0coOM (CIaaKOAaBIIs) Ta, K MIPABUIIO, BOJICBUSIBICHHS HOT0 YYaCHUKIB,
SKUM MK OCTaHHIMU BCTAHOBIIOETHCA KOMILIEKC MIpaB Ta 000B’A3KIB 3 MPUBOTY
YHIBEpCAJIBHOTO Ta CHHTYJISIPHOTO CIaIKOBOTO HACTYITHHUIITBA B THX MailHOBHX Ta
0COOMCTUX HEMAHOBUX MpaBax Ta 000B’s3KaX, sIK1 HE MPUIIUHAIOTHCS 31 CMEPTIO
crnagkoaaBisl. JlaHe BU3HAYCHHS HAJA€THCS HUIM Y HaBYAJIbHOMY MOCiOHUKY [61,
C. 57], a Takox y cmemiaJbHOMY HAyKOBOMY JOCII/DKEHHI, MPHUCBSIYCHOMY
aHall3y IpoOJieM CIaJKOBUX IpaBoBiAHOCHH [157]. V 3apyOiKHHUX HAyKOBHX
Ipalsix MPOMOHYIOTHCS CIIO 1HII BU3HAUEHHS, MPOTE iX TE€X HE TaK BKe U
O0araro. Hampuknan, [.b. Psg0ueBoro o0OrpyHTOBaHO pO3YMIHHS CIIaJKOBOIO
IIPABOBITHOILIEHHS SIK €IMHOTO, TAKOIO, 10 HE MA€E Yy CBOIN CTPYKTYpl OKPEMHX
CTaJii, aOCOJIIOTHOIO IMPABOBIJHOIICHHS, SIKE BUHHUKA€ B MOMEHT 3/1MCHEHHS
OJTHUM 13 CIIQJIKOEMIIIB TIpaBa HAa MPUUAHATTS CIAIINHU 1 TPUBAE 1O BUHUKHEHHS
B CHaJIKOEMIIIB IIpaBa Ha OQPOPMIICHHS CIIAJKOBHUX IPaB, 3MICTOM SIKOTO € IPaBO
CHAJKOEMIIB Ha CHAJAIIMHY 1 KOPECIMOHAYIOUN HOMYy OOOB’A30K HEBHU3HAUEHOI
KUTBKOCTI 0ci0 He mopymryBatu Iie mpaBo [158]. He 3amepedyrounm HayKoOBOTO
3HaYeHHS 1[bOTO BU3HAYEHHS, 3a3HAUYMMO JIMIIE NEBHY CKJIAIHICTh OCTaHHHOTO
JUISl CIPUMHATTS, 30KpeMa uepe3 cTaiiHicTh. CreniainbHi K Mpalll, MPUCBsIYEHI
anani3y cnajakyBands B MIIpll, sk npaBuio, He MICTATh BUSHAUYEHHSI CIIaJJKOBHX
npaBoBigHocuH y MIIpll, a nume aHamizyloTh OKpemi MUTAHHS CIAIKOBOTO
IpaBa Ta BU3HAYalOTh HOro mpeaMer.

VY OaratboX HAayKOBHMX 1 HaBYaJIbHUX POOOTaxX, MPUCBAYEHUX MUTAHHSIM
CIaJKOBOTO TpaBa, MOBIHil Yac HE OyJO0 CHEIiaJbHOTO aHaji3y BIIHOCHH, SKi
PETYJIOI0THCS HOPMaMU CIAJKOBOTO 3aKOHOAABCTBA. JIuile B NEAKUX 3 HHUX
IPOIMOHYBAJIOCA MOHATTS CHAaJKOBOTO MPABOBIIHOIICHHS, MMiJl IKUM PO3yMLIOCS
MIPABOBITHOIICHHS 32 YYaCTIO CHAJKOEMIL, SIKUH BOJIOAIE aOCOTIOTHUM TPAaBOM
yCHaJKyBaHHSA, 1 BciMa TpeTiMu 0co0aMH, K1 TIOBUHHI yTPUMYBATUCS Bi Oyab-

AKHX IOCATaHb HA MPABO YCMAJAKYBaHHS, 110 HAJIECKUTHh CHAAKOEMIIO. Y TOM XK€
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yac, He OyJ0 €IHOCTI TOIJIAMIB Ha caMe CIHaJKOBE IPABOBIAHOIICHHS, HE
rOBOPSYM TMPO BU3HAUEHHS CHAJKOBOTO IMPABOBIJHOIICHHS 3 1HO3EMHUM
€JIEMEHTOM.

st popmysroBaHHST BIACHOTO BH3HAYCHHS CITAJIKOBUX IPABOBITHOCHH Yy
MIIpIl HeoOXimHMM € aHaJi3 CKIAQJOBHUX IIbOIO TOHATTA Ta MIiACTaB ix
BUHWKHEHHS. 3araJbHOBU3HAHUM Ta TPAAMIIIHHUM € PO3YMIHHS IPABOBITHOCHH
SK BpPETyJbOBAHOTO HOPMaMHU TIpaBa CyCHIJIHHOTO MPABOBITHOIICHHS, YYaCHUKH
SKOTO € HOCIIMH CYO’€KTMBHHUX TMpaB 1 OOOB’SA3KIB. BH3HauGHHS TMOHSATTS
«CTAKOBl MPABOBITHOCHHW» MOXKE TMPETEHAYBaTH Ha 3arajibHICTh Ta
YHIBEpCAJIBHICTD JIUILIE Y pa3l, AKII0 BOHO OyJie BpaXxOBYBaTH BC1 CBOI CKJIAJOBI, a
came 00’€KT, Cy0’€KT Ta 3MICT.

IO.K. ToscTtoil BHU3HAUa€ CMAJAKOBE IMPABOBIAHOIICHHS SK €JIMHE
MPaBOBITHOIIICHHS, IO Ma€ ABa eTanu. Ha mymKy HayKOBIl, Ha MEPIIOMY eTalll
CHAJKOBOTO TPABOBIAHOMIEHHS, 10 TOYUHAETHCA 3 MOMEHTY BIJIKPUTTS
CHAAIINHNA, CHAJAKOEMITIO HAJICKUTHh MPABO HA TPUUHSATTS CIAIIINHH, SKOMY
MPOTUCTOITh, 3 OAHOTO OOKY, OOOB’SI30K BCSIKOTO 1 KOXKHOTO HE IMEPEUIKOKATH
CHAJKOEMITIO Y BUIBHOMY 31ACHEHHI HOro mpaBa, a 3 I1HIIOTO — OOOB’SI30K
BIIMOBIAHUX OCIO 1 Opra”iB HaJAaTH CHAJAKOEMIIO HEOOXIJIHE CHPHUSHHS B
3/11IICHEHHI 1ILOTO TIpaBa.

Jpyruii eTan y po3BUTKY CIIaJIKOBOTO MPABOBIIHOIIEHHS HACTAE, HA TYMKY
1O. K. Toncroro, 3 MOMEHTY IPUIHATTS CIIAIINHY 1 TPUBAE J0 THUX Iip, TOKU HE
Oyne BHM3HAyeHa JA0JsS CHagkoBoro MaitHa. Ha mpoMy ertami y chnaakoeMus
BUHUKAE MPABO HA CMAIINHY, K€ B 3aJIEKHOCTI BiJl TOTO, 110 BXOJIUTH JI0 CKJIaay
CHaIINHNA, PO3MAJAEThCsl HA psia mpaB (mpaBomouHocTel). Ha manomy erami
PO3BUTKY CHaJKOBOrO IMPABOBITHOCMHU HE MOXHA OJIHO3HAYHO BIJIMOBICTH Ha
MMATaHHSA, YU HOCHUTH BOHO aOCOMIOTHUN a00 BIIHOCHUHN XapakTep, YU €

MaiiHOBHM a00 HeMaiiHoBuM [172, C. 29].
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Takuii moryisim Ha CHAJKOBE MPABOBIMTHOMICHHS BHUIIAETHCS TMTOMUIKOBHM.
[To-nepiuie, 1015 MaiiHa BU3HaY€HA 3aKOHOM: BOHA HAJIEKUTh CHAJAKOEMIIEBI 200
CHAJKOEMIIM, SKI TPUNHSIIM CHAAUIMHY Ha TpaBl BIACHOCTI 3 MOMEHTY
BIIKpUTTS criammuHu. [lo-mpyre, B Teopii mpaBa B 3aJIeKHOCTI Bl BU3HAYEHOCTI
YYaCHUKIB, BUAUISIOTHCS aOCOJIOTHI Ta BIJHOCHI MpaBOBIAHOCHHU. He Moxke
OyTH TaKoro TPABOBIJHOIICHHS, SIKE OAHOYACHO € 1 aOCOJIFOTHHUM, 1 BIIIHOCHHUM.
[To-TpeTe, mpaBo Ha CHAAIIMHY BUHHUKAE Y CHAIKOEMIl HE TICIS TPUUHSTTS
CHAIIMHHA, & B MOMEHT BIKPUTTS CHIAIIHHH.
[IpuiiHATTSAM CHAAIIMHA TPUIAHIETHCS CHAAKOBE IPABOBITHOIICHHS
HUISIXOM HOTro 371iMCHEHHS, TOOTO peasizallii mpaBa craJKyBaHHS.
H.C. KupunoBa Takox BUILISE ABI CTaJii CIAIKOBOTO MPAaBOBIIHOIICHHS,
Xo4ua, Ha 11 JyMKy, Ha MEpPIIOMY eTari, 00yMOBJICHOMY CMEpPTIO CIaJKOAaBIIS
(orosiomieHHs: MOro MOMEPIMM), BHHHMKA€E JBa MPAaBOBIAHOWIEHHS — 3 (aKTy
BIJIKPUTTS CHAAIIMHU 1 TICHS NPUIHATTS criaauuHu. [lepiie mpaBoBiAHOMIEHHS
HOCHUTH a0COJIFOTHUM XapakTep, ICHYE He OUIbIIE MIECTH MICSIIB 1 MPUITUHAETbCS
BUHUKHEHHSIM MPABOBITHOCUH 100 MPUUAHSTTS CHIaIIMHA a00 BIIMOBH BiJ HEl.
[IpaBOBITHOCHHY MO0 MPUHHATTS CHAAIIMHU (BIIMOBH B HET) ICHYE 10
MOMEHTY (PaKTHYHOT'O BCTYITY CIAJKOEMIIS Y BOJOAIHHS CIIaJKOBUM MaiHOM abo
710 ToJ1a4l 3asiBM HOTapiycy Mpo NPUUHATTS CHAAIIMHK (BIAMOBY Bl CIIaIINHH).
Ha npyriii craaii, ska NOYMHAETHCA 3 MOMEHTY NPHUUHSATTS CIAAIIAHA 1
3akiHayeTbes odopmienHsM crnanmuan, H.C. KupwinoBa Bumiise Kiabka
MPABOBIAHOCUH: IO TOTAIICHHIO OOpPriB CHAAKOMABI, PO3ALTY CIaAKOBOIO
MaifHa, I0JI0 BHUKOHAHHS 3arloBITY, CIIQJKOBOI TpaHCMICii, CyOCTUTyIi, 3
OXOPOHH 1 TOBIPYOT0 YIPaBIiHHS CIIAaAKOBUM MaitHoM [76, C. 12].
AJle BapTO 3a3HAYUTH, IO BUAUICHHS B CIIaJIKOBOMY MPABOBITHOIIEHHI
etamiB  (cTazmiil), HE BIANOBIJAE 3araJIbHOTCOPETHUYHOMY MIAXOAY IO
MPaBOBITHOCHH, 1 TOMY HE CHPHUHATO EIKUMH CyYYaCHHUMH aBTOPAMHU.

[IpoTUBHMKOM TMOAUTY CHAJKOBOIO MPAaBOBIIHOLIEHHA Ha eTanu (cTaaii) €
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I'.C. Jlumancbkuii. BiH BBaxkae, 110 METOAOJOTIYHO HEMPABWIBHO PO3IUIATU
NPaBOBIJHOCMHM Ha  €Tald, OCKUIBKM IIbOT0 HEMae B  IUBUIBHHUX
npaBoBimHocuHax [101, c. 7]. Ilpm peanizamii mpaBOMOYHOCTI B OIHOMY
[IMBUTBHOMY TIPABOBITHOIICHHI MOK€ BHHWKATH 1HINE, BOHH MOXYTh ICHYBaTH
napaJjieJibHO, aJie IUTMTH iX Ha eTanu HenpaBuibHO. CrajKoBI MPaBOBIIHOCUHU —
1Ie BUJ BPETyJIhOBAHUX HOPMAaMH ITMBUILHOTO TIpaBa aOCOTIOTHUX MaWHOBHUX
BIIHOCHH, 1[0 BUHHUKAIOTh 3 MOMEHTY BIKPUTTS CIAANIMHU 1 TPUIUHSIIOTHCS B
MOMEHT PO3MOAUTY CHAIIMHU 1 BAHUKHEHHS Y CIaJAKOEMIIIB IIPaB, aHAIOTTYHHUX
MpaBaM CIaIKOaBIIS.

Taky x mno3umito 3aiiMmae O.E. biuMHKOB, SKHIl TakoX BBaxae
METO/IOJIOTIYHOI0 TOMMJIKOI MO CyO0’€KTHBHOIO CHaJKOBOrO IIpaBa, IO
BUHUKAE Yy CHAIKOEMIIS (CHAJKOEMINIB), Ha CaMOCTIMHI MpaBa (MpaBO Ha
NPUUHATTSA CHAAIIMHM, BIJIMOBA, PO3AUI 1 T. 1.), OCKUIBKA BOHU BUCTYHAlOTh
JIMIIIE eJIEMEHTAMH OJIHOTO 3arajibHOTO cy0’eKTHBHOTO mpasa [13, C. 8].

Takum YMHOM, y BCIX BHIICHA3BAHMX BHIMAJKaX HE BPAXOBYETHCS, IO
MPaBOMOYHICTh Ha MPUHHATTA CHAAIIWHH, BIIMOBA BiJ NMPUUHATTS CHAAIIAHU
ab0 BIJ YaCTKM Y CHAJIIMHI, TPaBO HAa PO3IUI CHAAIIMHUA HaJekaTh PI3HUM
cy0’exkTaM (CHAKOEMIIO 1 MPaBOHACTYNMHHUKAM), MpPU iX 3AIHCHEHHI MOXYTh
BUHUKATHU HE TUIBKU LIUBLILHI, ajie i 1HIII1 MPaBOBIAHOCUHU (TTyOJI14H1).

OctanHIM 4yacoM 3’SBISE€TbCS BCE OUIbIIE MPUXWIBHUKIB MHOXHUHHOCTI
CIAaJKOBUX TMPABOBIMHOCHH. Tak, Jeski BYCHI JOTPUMYIOTHCS JYMKH, IO
cy0’eKTaMU CHaJKyBaHHS € OCOOM, SIKUM 3aKOHOM HAJA€ThCd MOXKIIUBICTh
BUOOPY IEBHOI JIHIT MOBEIIHKM 3 KIIBKOX MOXJIMBUX. HUMM € criagkoemin Ta
CHaJKoJaBelh (K 3a 3aKOHOM, TaK 1 3a 3aloBITOM), BUKOHABIIl 3aIoBITY,
BiJiKazooqepkyBaul. CyO’ekTaMu CHaJKyBaHHS 3a 3allOBITOM BHU3HAIOTHCSA
3amoBijay, CHaJAKOEMIl, BUKOHYBAY 3aIMOBITY, CBIIKH, IEPEeKIaaady 1 T. 1.

3 Takow IyMKOIO BCE K BaXKO TIOTOJUTHUCS, TOMY IO CIaIKOBUMH

BU3HAIOTHCS 1 T1 MPABOBIIHOCUHU, Kl BUHUKAIOTH 1€ TPH KUTTI TPOMASTHUHA
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(mpu odopmileHH1 3amoBITy) 1 X Cy0’€KTOM € CIaJKO/AaBellb, Xo4ya MoMepiia
JII0JITMHA HE MOXKe OyTH Cy0’€KTOM IpaBa.

Ocob6muBy mnoswmmito 3aiiMae 10.®. becmamoB. Bin Bu3Hae cmaakose
MIPABOBIIHOIICHHS K KOMIUIEKC MPaBOBHUX 3B’SI3KiB, SIKI 3aCHOBaHI Ha HOpMax
CHAJKOBOTO MpaBa, aje€ HOCSATh MIKIaly3eBUM XapakTep, SIKi BUHMKAIOTh MIXK
3amoBijaueM, CHAJKOEMIIMA Ta IHIIMMUA Oco0amMu 3 TPUBOAY peaizarlii
CHAJKOBHX IpaB, 3MICT SKHX CKIQJal0Th NpaBa 1 OOOB’SI3KM 3aroBijaya,
CIAIKOEMIIIB Ta IHMMX o0ci0. HuM BUAUIAIOTECS MPABOBIAHOCHHH, IO
BUHHUKAIOTh: TIPU CKIAJaHHI 3amoBITYy, B 3B 53Ky 3 BIIKPUTTAM CHAIIIAHH,
NPUUHATTAM CHAAIIMHM, BIJIMOBOIO BIJ 1i HNPUUHATTS, B 3B 53Ky 3 OXOPOHOIO
CMaaKoOBOro MaitHa Ta iH. [11, C. 1]

[Ipote TyT BapTO 3a3HAYMUTH, LIO IiJ CHAJKYBAHHIM PO3YMIEThCA MEpPEXia
MailHa TMOMepJioi 0co0M 10 1HIUX O0ci0 Yy TOpPSAKY YHIBEpPCaJIbHOIO
OpaBOHACTYNMHUITBA. OTXe, €IMHOI METOH CHAJKOBOIO 3aKOHOJABCTBA €
3a0€3MeUeHHs TIepexo/ly MaliHa, IpaB Ta 00O0B’SI3KIB, 110 HaJIEKaT MOXKIUBOMY
CIaJIKOJIaBIIEBI, JI0 OT0 CMAJKOEMIIIB B HE3MIHHOMY BUTJISII SIK €JJUHE IIiJI€ Ta B
OJIMH 1 TOH K€ MOMEHT.

3po3yMisio, 10 CIMAaJKOBE MPABOBIAHOIICHHS! BUHUKAE TIUIBKH Y 3B’A3KY 31
cMepTio (P13uYHOi 0coOM (OTOJIOLIEHHSM il TOMEpJow) 1 Horo cyO’ekTaMu €
cnaakoemii. OmHAK € MIMUN psii TPaBOBITHOCHH, fKI MalOTh O€3MOoCcCepenHe
BIJIHOIIICHHSI 70 CITaJIKOBUX TMpaBoBigHOCHH. Ili BIZHOCHMHH pETyJIIOIOTHCS
CHaJIKOBHM 3aKOHOJIaBCTBOM 1 MOXKYTh MIepeyBaTH oMY, BU3HAYAIOUYH MiJCTaBY
CHAJKyBaHHS 1 KOJO MOKJIMBHUX CIIaJIKOEMIIIB — MPABOBITHOCHHHU 3a YYacTIO
3anoBigaya. BOHM MOXYTh CYHpOBOJXKYBaTH MOro, HagalOYM CHAJKOEMIIO
MOXJIMBICTh BHU3HAQUYUTHUCS Yy BHUPIIIEHH] MUTaHHA MpO 3A1MCHEHHS TMpaBa
CHaJKyBaHHS — TIPABOBITHOCHHH IIOJ0 BUSBICHHS, 30€piraHHs CHAAIIUHH,
BUKOHAHHS  MPABOHACTYMHUKAMU Ha0yTux 1mpaB 1 OOOB’A3KIB, SKi

Hali0e3MmocCepeIHIIMM YUHOM TIOB’s13aHl 13 CHAJKOBUM IPABOBITHOIICHHSIM.
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Ha3ani  mpaBOBIJHOCMHM  ICTOTHO  BIAPI3HSIOTBCA Bl  CHAAKOBOTO
IPaBOBIJHOIIECHHA: 3a Cy0 €KTHUM CKJIAJO0M, IOPUIUYHUMHU (DaKTaMH, 3MICTOM,
MiJCTaBaMH TPUIIMHEHHS Ta Tajly3eBOI0 HAJICKHICTIO. BOHM HE MOXYTh
CTAaHOBUTH OJIHE TIPABOBITHOIICHHSA, IO Ma€ Kibka ctanii (etamiB). Bci BoHM
«MPalOIOTh» HA 3/IIMCHEHHS K peajbHO BUPAXKEHOI, TaK 1 nepeadauyyBaHOi BOJI
MO>KJIUBOTO CIIaIKO/IaBIIS.

[IpaBOBIIHOCHMHHM 3a YYacTIO CIAJKOEMIISI TAaKOXX HE BITHOCATHCA 0
CHAJKOBUX TMpaBoBiHOCUH. lli mMpaBOBIIHOCHMHU, B Mepily 4Yepry, MaroTh
BOKJIMBE 3HAYCHHS [JIs peajizamii CIagKoeMIIEM HAJIEKHOTO HWOMY IpaBa
CHaJKyBaHHS, ajie¢ iX TPaBWIbHINIE HA3WBAaTH CYNYTHIMH CHAJKOBAMHA
IPaBOBIJHOCUHAMH.

3a ydJacTIO TpPaBOHACTYMHUKA, SKUM € CIaJKOEMEIb, IO TMPUNHHAB
CHaIINHY, MOKYTh BUHUKATH MTPABOBITHOCHHH, TAKOXK ITOB’s3aH1 3 CIIAJIKOBUMH,
ajle HUMU HE BHUCTYNAIOTh: MO BUKOHAHHIO 3alOBIJAJIBHOI BIIMOBH, PO3ILILY
MaifHa, 3JIMCHEHHS YCIaJKOBAaHUX TIpaB 1 BHUKOHAHHS OOOB’s3KiB. BoHu
CJITyIOTh 3a CMaIKOBUM IIPaBOBITHOCHHAMH, aji€ HE BUCTYIAIOTh iX CKJIaI0BOIO.

BumeBuknagene  103BOJSiE  TOBOPUTH  NPO  CUCTEMY  BIJIHOCHH,
pEryJibOBaHUX CIIAJKOBUM 3aKOHOJABCTBOM KOXKHOI OKpEMOI KpaiHu, sKa
CKJIQZJAEThCS 3 A0COJIIOTHUX CIMAJKOBHUX MPABOBIAHOCHH 13 OJTHUM CYO €KTOM —
CHAJKOEMIEM (CMAIKOEMIIIMK) 1 TOB’I3aHUX MPABOBIJHOCHUH 13 CMAJKOBUMH, B
AKUX Cy0’€KTOM MO’K€ BHUCTYMATH CHAJKOAaBellb, CIAJIKOEMEIb, HOTaplyc,
CBIJIOK, KOHCYII, TIepeKJiajay Ta iH.

3BiZICM MOKHA 3pOOUTH BHCHOBOK, IO YMOBHO BCIX CYO’€KTIB CIaJIKOBUX
MIPABOBIIHOCMH MOKHa KJacu(piKyBaTH Ha CyO’€KTIB, y4dacTh SKHX B TMpoIleci
CIMaJKyBaHHS € 000B’SA3KOBOIO, 1 Y4aCTh SIKMX € HEOOOB’ SI3KOBOIO (TOOTO TUX, XTO
Oepe ydwacThb y CIaJIKOBOMY IIPAaBOBIHOIIEHHI, 1 THUX, XTO Oepe ydacTb y
MPaBOBITHOCHHAX, TOB’s3aHUX 13 chagkoBumu). OOOB’sI3KOBOIO (Iryporo B

MPOIIeCl CMaKyBaHHs BUCTYMA€E CIAIKOEMEIIb, 1HIII € HEOOOB’ I3KOBUMHU.
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Hanpuxnan, kpeauropu He € OOOB’SI3KOBUMH YYaCHUKAMH CHaJKOBOTO
IIPaBOBIIHOIICHHS. BOHW BHUCTYMalOTh B SKOCTI CYO’€KTIB  CIIaJIKOBOTO
MPABOBIIHOIICHHS TPU BHUHUKHEHHI TPAaBOBITHOCHH 3 TpPHUBOAY OOpriB
CHaAKOJaBIA. SIK KpenuTop MOXKE€ BHUCTyHNaTH OYyIb-SKUWA CyO’€KT IUBLILHOTO
npaBa, y SIKOTO 3a >KUTTS CMaJKOJIaBellb CTaB OOPXKHUKOM, KPiM BHUIIAJKIB, KOJIU
3000B’A3aHHS CHaAKOJAABIISI HOCUJIO OCOOMCTUH XapakTep.

Hotapiyc Haliyactimie BHUCTymae B SKOCTI 3000B’S3aHOTO Cy0O’€KTa
CHAJKOBOTO TIPABOBIAHOIIEHHS: 3aKOHOJABEIb 3aKpIIUIIOE 3a HOTaplycoM
O0OOB’SI30K BYMHEHHS [i, IO JO3BOJSIOTH CHAJKOEMIIO peali3yBaTh CBOI
cnagkoBl mpaBa. HotapianbHi A1i MOXYTh 3[1MCHIOBATH SIK HOTAaplyCH, Kl
IPAIOIOTh B JIEpKaBHIA HOTapiaJibHIM KOHTOPI1, TaK 1 MpUBATHI HOTAP1yCH.

BukonanHss HoTapianbHOi (YHKIII MOKIAJAEHO TaK0X HA KOHCYJIbCBKI
YCTaHOBHU, 30KpeMa, TeHepalbHI KOHCYJIhCTBA, KOHCYJIHCTBA, Bille-KOHCYIHCTBA
Ta KOHCYJIbChbKI areHTcTBa [137]. A Oe3nocepeqHbO BUMHSIOTH HOTapiajibHi il
YIOBHOB&)XEHI Ha T€ TOCAJO0BI 0OCOOM KOHCYJbCHKOiI YCTAaHOBH, 30KpeMa,
reHEepaJIbHUNA KOHCYJ, KOHCYJ, BILE-KOHCYJ, KOHCYJIbChbkui areHt. Cunia
BIJIME)KOBYBaTH TIOYECHUX KOHCYJIB, (YHKIT SKAX OOMEXKEHI 1 BOHU HE
YIOBHOBa)XEHI HAa BYMHEHHS HOTapialibHUX Aiil. KOHCyn BHKOHye 0COOMCTO
HOTapiaibHy (QyHKOI0 3rigHo 31 CTaTyToM 1 3aKOHOAABCTBOM YKpaiHU Ipo
HoTapiaT. SIKIIO KOHCYJ 3 SIKOICh NMPUYMHU HE MO>XE BUKOHYBATH HOTaplajbHY
¢dyHKI1iI0 200 TOcaaa KOHCYJa € TUMYAaCOBO BAaKaHTHOIO, BUKOHAHHS 000B’sI3KiB
KOHCYJIa MO0 BUMHEHHS HOTApialbHUX Aii MOKIAAA€THCA Ha 1HITY KOHCYJIBCBKY
MI0CaI0BY 0CO0Y 11i€1 Y 1HIIOI KOHCYJIBChKOI YCTAaHOBH B JIEpKaBi epeOyBaHHS.

BpaxoByroun ocTaHHI 3MiHM B 3aKOHOJIaBCTBI, MOCAJOBI OCOOM OpTraHiB
MICIICBOTO CaMOBpsiTyBaHHsI BiAnoBigHO 10 ctaTTi 37 3akoHy Ykpainu «IIpo
HoTapia™ [152] BuaaroTh CBIAOITBA PO MPABO HA CIAIIHHY.

BuxoHnaBeup 3amoBiTy BHUCTyNae B AKOCTI Cy0’€KTa CHAJKOBOTO

MPaBOBIIHOIIICHHS] 100 BHUKOHAHHS 3amoBiTy. BWKOHaHHS 3amoBiTy, 3a
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3araJbHUM TPABUIIOM, € 000B’S3KOM CHAJKOEMIIIB 3a 3aMoBITOM. Y pasi, SIKIIO
3amoBiJlad B 3aMoBiTI 3pOOMB OCOOJMBE 3aMoBialbHE PO3MOPSKEHHS —
MpU3HAYEHHS BHWKOHABI 3allOBITY, y TPAaBOBIAHOCHHAX IIOJ0 BUKOHAHHS
3aMoBITY 1 3 ABIISETHCS IOCTATh BUKOHABIIS 3aIOBITY.

[Tosira ¢irypu BimkazooAepkyBaua OOYMOBIIOE OCOOJIMBE 3aroBiajIbHE
PO3MOPSKEHHST CMAaaKOAABIsl — Binka3. BaxkiuBoro ¢iryporo B cHajakoBOMY
npaBi € cBiok. [losiBa ¥oro B mpoleci crajgKyBaHHS MOXKJIMBA MPHU CKIIAJaHHI,
MOCBITYCHHI, MIAMHACAHHS 3aIOBITY, TOOTO JO MOMEHTY BIAKPUTTS CIAJITUHU.
OCKUTbKM BUHUKHEHHSI CIIaJIKOBOTO TIPABOBIAHOIICHHS TOB’SI3aHE 3 BIIKPUTTAM
CHAJIIMHM, CBIIKHA HE € Cy0’€KTaMU CIaJKOBOIO NMPABOBIAHOIIECHHS. TyUM yacowm,
B JCSKUX BUIIQJKaX MICIS BIIKPUTTS CHAAIIMHU, YYacTh CBiJIKA MOXKE 3YMOBUTHU
BECh TIPOIEC YCMAAKyBaHHS (HAmpWKIaa, SKIIO MOBa Wae MpO 3aroBiT,
CKJIQJICHUM B HaJ3BHYANHUX 00CTaBHHAX).

Otxe, K 1 OyIb-sKe MPaBOBITHOIICHHS, CHAJKOBE IMPaBOBITHOIICHHS
BUHUKAE MDK TEBHUMHU CYO’€KTamMH. 3rigHO 13 3araJlbLHOBU3HAHOIO JTYMKOIO
Ccy0’€KT MPaBOBITHOIIEHHS — 1€ 0c00a, sika HAAUISIEThCS JACP>KABOIO 3/IaTHICTIO
OyTH HOCIEM IOPUAMYHUX TpaB 1 000B’s3KiB. Sk HaMH Bxke OyJIO BCTaHOBJICHO,
Cy0’€KTOM CIaJKOBOTO MIPABOBITHOIICHHS BUCTYIIA€ CIIAKOEMEIT.

[IpoTe nenTpanbHUMH (irypamu B IpoILieCi CMaJIKyBaHHS € CIIaKOIaBeIlb 1
NEePEeXOAATh y MOPSAKY CHaJAKyBaHHS 0 1HIIOI ocoOu abo ocobam. CriagkoemiieM
Ha3WBaIOTh 0CO0Y, MOKJIMKAHY JI0 CTIAJKOEMCTBA TIICIISI CMEPTi CIIaIKOAaBIIA.

BpaxoBytoun Te, 10 criagKkoBe MPaBOBITHOIICHHS BHUHUKAE TUIBKU IIICIIS
cMepTi (OTOJIONMICHHSI TIOMEPJIMM) CIIaJIKOJIABIIS, CIIaJIKOJaBelb HE € Cy0’ €KTOM
CMAJKOBOTO  IPABOBIJHOIIEHHS, OCKUIBKM 31 CMEPTIO  IPUIUHSIETHCS
MIPaBO3/IaTHICTh 0co0H, 0e3 K01 HEMOXKJIMBO YSIBUTH Cy0’ €KT MPaBOBITHOCHH. Y
TOM K€ Yac, pojb CIAJKOJABISI B MPOIEC] YCHAAKyBaHHS BaXKKO MEPEOIIHHUTH,

TUM OiJbIlle SKIIO MOBa e Ipo crhajakyBaHHs 3a 3amoBiTom [128, c. 8]. B
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OCTaHHHOMY BWIMAJKYy BOJISI 3amoBijada Oyjae BU3HAYATH KOJIO CITAIKOEMIIIB 1 iX
YaCTKU y CHAJIINHI, IPU CHAaJAKyBaHHI 32 3aKOHOM OyJle BCTAHOBJIFOBATUCS KOJIO
KPOBHHUX pOANYIB 1 0ci0, siKi mepeOyBaloTh Ha yTPUMaHHI Ta MPOKUBAIOTh Pa30oM
3 CMAJKO/IaBIIEM.

[Ilogo MIXHAPOAHOTO CHAJAKyBaHHS, TO TYT 3a3HAYUMO, IO BIJCYTHICTb
1HO3€MHOT'O0 KOMITOHEHTA B CITAJIKOBOMY TPABOBIAHOIIEHHI TOBOPUTH MPO TE, 110
Take TMPABOBIAHOLICHHS PO3MVIAJAETHCS SK UYUCTO BHYTPIIIHE CHAJKOBE
IIPABOBIJHOILICHHS, PETYJIIOBAaHHSA SKOrO 3JIACHIOETHCS HA TMIJACTaBl HOPM
BHYTPIIIHROTO TpPaBa KOHKPETHOI KpaiHW, 1, OT)KE, HE BUHUKAE MUTAHHS IIPO
BHOIp 3aCTOCOBHOTO IpaBa, TOOTO 3aCTOCOBYETHCS MPaBO OAHIET nepkaBu. [{um 1
BIJIPI3HSIETHCS CIAJKOBE BIIHOIIECHHS BHYTPIIIHHOTO XapaKTepy BIJ CIIaJKOBOIO
MIPaBOBIHOIIECHHS, YCKJIAQIHEHOTO 1HO3EMHUM €JIEMEHTOM.

Tak, BignoBiaHo 10 cTaTTi 1 3akony Ykpainu «IIpo Mi>xkHapo HE MpUBaTHE
IpaBo» 1HO3EMHHUH €JIEMEHT — O3HaKa, fKa XapaKTepu3ye MPUBATHONPABOBI
BIJIHOCHMHH, W0 PETYIIOIOTHCS IIUM 3aKOHOM, Ta BUSIBISETBCA B OJHINA abo
KUTBKOX 3 Takux Gopm:

1) xoua O OOWMH YYaCHHUK MPABOBIAHOCHH € TPOMAJTHHUHOM YKpaiHH,
SKUW MPOKUBAE 32 MEXKaMH YKpaiHH, 1HO3EMIIEM, 0CO00I0 0e3 rpomMajsiHCTBa
a00 1HO3EMHOIO IOPUIUYHOIO0 0CO0010;

2) 00’eKT TMPaBOBIMHOCHH 3HAXOMUThCS HA TEPUTOPIl 1HO3EMHOT
JIep>KaBH;

3) topumuuHui  (pakT, KU CTBOpIOE, 3MIHIOE ab0 TPUIHHSIE
MPaBOBITHOCHHHU, MaB YM Ma€ Micile Ha TepuTopii iHo3eMHol nepxasu [149].

VYkpaincbka JOKTpUHA MI>KHAPOIHOTO MPUBATHOTO MpPaBa BU3HAE TPU BUAU
1HO3EMHHX €JIEMEHTIB B MPHUBATHOMPABOBHX BIJHOCHMHAX: CYO’€KT, OO0’€KT 1
opuaudHuil paxt. I TyT ke miaKpecanuMo, 10 Y JOKTPUHI HACThCS MPO MPOSB
1HO3EMHOTO €JIeMEHTa SIK MpPO OOCTaBUHY, OCKIJIbKM B MailHOBHUX 1 OCOOMCTHX

HEMalHOBUX MPABOBIJHOIICHHSIX 1HO3EMHUN €JIEMEHT NPHUCYTHIA SIK OJIMH 13
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MpOsIBIB TakuX OOCTaBUH $IK CyO0’€KkT, 00’ekT 1 ropuguuynuii axt. Orxe,
JOKTpUHA MIDKHAPOJHOIO TMPUBATHOTO TMpaBa BHU3HAE HOPUAMYHUNA (aKT,
JIOKaJII30BaHUM 32 KOPJOHOM, SIK ICHYIOUMI TPETiil BUJI 1HO3EMHOTO €JIEMEHTA.

[IpoananizyeMo BUAM TPOSBIB 1HO3EMHUX €JIEMEHTIB B CIIaJIKOBOMY
IIPaBOBIIHOIIICHH], MiJ SKUMH PO3yMIEMO CYO’€KT (CyO’€KTH) CITaJIKOBOTO
MPABOBIIHOMICHHS, 00 €KT CHAJKOBOTO NMPABOBIAHOIICHHS 1 IOPUIAWYHHUI (akxT.
SIKuM ~ YMHOM  TPOSIBISIOTBCS  1HO3EMHI  €JIEMEHTH B CHAJAKOBOMY
IIPaBOBIIHOIIICHH1?

Ananizytoun crienudiydi BiTHOCUHHU, TOOTO BIJHOCHHHM, 110 BUHUKAIOTH B
MDKHAPOJHOMY SKHUTTI, CJIJI 3a3HAYUTH, 10 CHAJKOBE MPABOBITHOIIECHHS MOXE
BUHUKHYTH Ha TEPUTOPIl OJHIET KpaiHU Ha MIiJCTaBl IOpUAUYHOTO (akTy, a
CIaJIOK CIAJKOJaBIl MOXe MmepeOyBaTH Ha TEPUTOPIl 1HIIOI KpaiHu abo KpaiH.
CaMe 3HaxXOKEHHS CHAALIMHU CHAJKOJABI 3a KOPAOHOM TaKOX MOXE
po3risatuca SK opuaudHuil ¢akt. HOpuanuHi GakTd SK BUJ 1HO3EMHOIO
enemMeHta, Ha aAymky B.b. IcakoBa, MOXyTb MIHITUCA MICISIMH 3
NPaBOBIJHOCMHAMU B MeEXaHi3Mi MpaBoBoro perymoBanHs [106, c. 683].
CnagkoBe MPaBOBITHOIICHHS 3 1HO3EMHUM €JIEMEHTOM MOKE PO3TIISIATHCS 1 K
IOpUIMYHUI (akT, 1 IK yMOBA, MiJCTaBa i1 BAHUKHEHHS 1HIIKUX MPaBOBIAHOCHH.

["oBopsiun npo rOpuUANYHUHN (DAKT, BAXKJIMBO BII3HAYUTH, 110 B KOJII31IHHOMY
mpaBl came IMBLUIbHI TPABOBIAHOCHUHM 3 1HO3EMHHM €JIIEMEHTOM B I[IJIOMY
MOXXYTh PO3IJISIIATUCA 1 K IOpUAMYHUN PakT. 3 0JHOrO OOKY, MU BiJI3HAYAEMO
PO BHUJAM TPOSIBY 1HO3EMHOI'O €JEMEHTa B CHaJKOBOMY MPAaBOBITHOIIECHHI —
cy0’ext, o00’e¢kT 1 ropuauyHuii ¢akr, a 3 I1HIOro OOKy, CIaJKOBe
MIPaBOBITHOIIICHHS, 1[0 BUHUKJIO, MOXKe YB1OpaTu B ceOe BCl 111 BUIH.

I Tak, po3riasitHeMO Cy0’€KTH CHaJAKOBOTO MPABOBIAHOIIEHHS K OKPEMHIA
BUJ 1HO3EMHOIO eJleMeHTa. Sk HamMu Bxke OyJI0 BCTaHOBJEHO, Yy Teopii
CHAJKOBOTO TIpaBa HEMAa€ €EIUHOTO TMIAXOMy MIOAO CYO €KTIB CIIagKOBOTO

npaBoBiHOIIeHHs. Crnopu MK TIPaBO3HABISIMU BUHHUKAIOTH IIOJ0 TaKoOi
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BAXJMBOI (PIrypu sK CHaAKoJAaBellb. BiTHOCHO CHaAKOEMIIB SIK CyO €KTIB
CIIaJIKOBOTO MPABOBIIHOIIEHHS BIJICYTHI CyNepeuku MK ropuctamu. Hamu Oyio
OOTIPYHTOBAHO, IO €IWHUM CYO’€KTOM CHAJKOBOTO MPABOBIAHOLICHHS, Y TOMY
YHCIIi 3 IHO3EMHUM €JIEMEHTOM, BUCTYTIA€ CHAAKOEMEIIb.

[Ipore B KOHTEKCTI [JAHOrO JOCHIIKEHHS BHIAETHCS IPABHUIBHUM
OPUILTUTH yBary Qirypi CHagkoAaBIlsl, Tak SK caMe€ 3 HHUM Oe3MOoCepeTHbO
MOB’sI3aHE MUTAHHS MPO 3aCTOCOBHE MPaBO, TOOTO HallioOHaJbHE ab0 1HO3EMHE
IPaBO MIAJIATa€ 3aCTOCYBAHHIO JI0 CTIaJKyBaHHSI.

3 TOYKHM 30py KOJI3IHOTO acCleKTy BaXKJIMBE TEOPETUYHE 3HAUYCHHS Ma€e
MUTaHHA [P0 TNPABO3AATHICTH cHaakoAaBusd. IluTtaHHd mnpaBocyO’€KTHOCTI
(IpaBO3MATHICTh 1 JI€3[aTHICTb) 1HO3EMHOTO TPOMAJSHUHA MAa€ BaXKJIUBE
TEOPETUYHE 3HAYEHHS B MIXKHAPOJAHOMY IpPHBAaTHOMY IpaBi Juisl KBamiikarii
MpaBOBIAHOWIEHHS. | TyT mOCTa€e NHUTaHHS, B SKIM K€ $KOCTI pO3IIIANATH
1HO3EMIISI-CIIaAKOAABI, SKIIO BUXOAMTH 3 MO3MIII, L0 CHAJAKOJABELb HE €
cy0’€KTOM CIaJKOBOTO MIPABOBIIHOIICHHS.

Y BHUHHUKIOMY CHaJKOBOMY MpPaBOBIAHOILIEHHI 3HAa4eHHS HalyBae
TPOMAJTHCTBO 1 MICIIEé TPOXUBAHHSA CIAIKOJABIA, HOTO OCTaHHE MICIE
MOCTIHOrO MPOKUBAHHS, a HE WOr0 MPABO3AATHICTh, Ky BIH BTPAaTUB B MOMEHT
cmepTi. | Ha migcTaBl IUMX O3HAK, SKI MPUTAMaHHI CHAJKOJABIIEBl, SKOTO BXKE
HEMa€e B KUBHUX, OE€3MOCEpPEHhO TOB’si3aHAa TOCTAHOBKA CaMOT0 KOJI31HHOTO
OUTaHHSL.

VY komni3iiHOMY MpaBl B MOMEHT CMEpTI CHNAJKOAaBLs BUHUKAE CIIaJIKOBE
IIPaBOBITHOIICHHS, ajl¢ OCKUIbKHM CIAJIKOJaBellb 1HO3EMHHN T'POMAISIHUH, TO JI0
TOTO, SIK BUPIMIATUA JOJIIO MaifHa MOMEPJIOTO 1HO3EMIIS, CTOYaTKy HEOOX1THO
KBaJTI(pIKyBaTH CHaJKOBE MMPABOBITHOIICHHS] — BHYTPIIIHE 200 30BHILIHE, a MICIA
IILOTO B)K€ BUOPATH MPABOIOPSIIOK, IO MiJISTAE 3aCTOCYBAHHIO.

Y MOMEHT cMepTi TpoMaTHUHA HOTO MTPaBO3JaTHICTh IPUITUHSAETHCS, 1 TaK

SIK MOBa ¥jie PO 1HO3EMIIIB, TO HE TUIHKU MPABO3JATHICTh MPUNUHSIETHCS, A€ 1
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MPaBOBITHOCHHY MiX 1HO3eMIIEM (CIaJKOABIEM) 1 IEPIKABOIO, SKIM BiH HAJIEKAB
y MOMEHT CcMepTi. AJie BCe X 3aJHUIIA€TbCs 3B’SI30K, KU MOXHA Ha3BaTU
3HAYYIIUM MIPaBOBHUM 3B’s13KoM (200 3B’s13kamu). Ha mizcTaBi 1iporo 38’s3Ky (200
3B’SI3KIB)  CIIAJKOBE TIPABOBIIHOMICHHS KBaTi(IKYyeTbCS 5K  YCKJIQJHCHE
1HO3EMHHUM €JIEMEHTOM, B pe3yJjbTaTl 4YOTO MpaBO JepKaBH, SKIA HallekKaB
cnagKoAaBelb (iHO3eMeIlh), MpeTeHaye (a00 BiAMOBISIETHCS) HA PETYIIOBAHHS
CIaJKOBOTO IPABOBITHOIICHHS. 3aBISKH ITbOMY 3B 53Ky (200 3B’s3KaM) mepen
KOMIIETEHTHUM OpraHoM (CyJl, HOTaplyCc) KOHKPETHOI KpaiHu BUHUKA€ MUTAHHS
po BHOIp 3aCTOCOBHOTO TpaBa — MPaBOBUH 3B’ SI30K MMOBUHEH OyTH 3HAYHMUM.

[lutaHHg mTpaBOCYO’€KTHOCTI (IPABO3JATHICTh Ta [1€3/IaTHICTb OCOOM)
1HO3EMHOT'O TPOMAJISHUHA B KOJII31MHOMY PETYJIOBAHHI Ma€ BAXKJIMBE MIPAKTUUHE
3HaueHHd. [lpumycTumMo, MmO yd4acTb 1HO3EMHUX CYO’€KTIB B LHMBLIBHOMY
MPaBOBIJHOIICHHI KBaM(iKy€e BIIHOCUHHU SIK YCKJIAJHEH]1 1HO3EMHHUM €JIEMEHTOM,
aje, SK MM B)XKE 3a3HAUWIM, HE 3aBXKIU L€ O3Hayae€, 110 IMPaBOBIIHOIIECHHS
aBTOMATUYHO TMOTpamisie B cdepy MIKHApOJHOTO TPUBATHOTO IIpaBa.
[IpoananizyeMo naHe NMUTaHHS, HANpUKIaA, y cpepax CIMEHHUX 1 CIaJKOBHX
BiJTHOCHH.

Ha nymky H.I. Mapumesa [107, c. 2], B cimeiiHOMy TIpaBi B IepeBaxHii
OIBIIOCTI BUMAAKIB 3B’SI30K MPABOBIAHOCHMH 3 1HO3EMHOIO JIEP>KaBOIO
BUPAXKAETHCS B 1HO3EMHIN XapaKTEPUCTHII Cy0’ €KTIB MpaBoBimHOCKHH. HasiBHICTD
PI3HOHAIIOHATBHUX CY0’€KTIB (CY0’€KTH — IPOMAJISTHU PI3HUX KPaiH) y CIMEHHUX
MpaBOBIJHOCMHAX Ha TMOMNEpeAHid cTaaii Oe3mocepeHbO  BIUIMBAE HA
KBaMi(iKallil0o CIMEHMHOrO0 TPABOBIAHOIIEHHS SK TaKOToO, IO YCKJIaJHEHE
1HO3EMHHUM eJleMeHTOM. [, OTke, BHUHMKAa€ MUTaHHS BUOOPY 3aCTOCOBYBAHOI'O
npaBa.

VY cnaakoBoMy IMpaBOBIAHOIICHHI BiAOYBa€ThCs 1HIIA CHUTYyallis, a caMe:

PI3HOHAIIOHATBHICT CYO’€KTIB (CMAIKOEMIIIB) CHAJAKOBOTO IMPABOBITHOIICHHS
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HE TPU3BOJUTH J0 WOro Kpamiikaiii K yCKIaJHEHOTO 1HO3EMHUM E€JIEMEHTOM.
VY 11bOMY 1 € TPUHITAIIOBA BIIMIHHICTb.

Hampuknan, posriasiHEMO CIAaaKOBY CIHpaBy TPOMAASHKA YKpaiHH
IBnenko A.l., sika momeprna y M. Kuesi, 1 3anummia pyxoMe 1 HepyXxoMe MaiHO B
VYkpaini. Cepen CHagkoeMiliB 3a 3aKOHOM Oynau rpomaisHu Himeuuunu. Y
HOTapiyca M. KueBa, y mpoBa/KeHHI SIKOTO TMepedyBayia CHaJKoBa CIIpaBa, He
BUHHKJIO TIMTaHHA TPO BHOIp 3aCTOCOBHOTO TIpaBa — YKPaiHCHKOTO YH
HIMELBKOT0, TaK SIK OCTaHHIM MICIEM MOCTIMHOTO MPOKUBAHHS CHAIKOAABIS
Oyna YkpaiHa, a criagkoBe MaitHO miepeOyBaio B Ykpaini. [IpakTuka mokasye, 1o
pi3HE TPOMAASHCTBO CIIAJKOEMIIIB HE BIUIMBAE Ha KBANI(IKALIIO CIIaJKOBOTO
IPaBOBIHOIIEHHS, 1, OT’KE, HE BUHUKAE TUTAHHS PO BUOIp 3aCTOCOBHOTO IPaBa,
TaK SK 11 TUTaHHS BXKE BUPIIICHE 10 3aKJIMKAHHS iX 10 TPUHHATTS CHIAIIIHHHA.

JI1si BUHUKHEHHS CIaJIKOBOTO MPABOBIJHOIICHHS! HEOOX1AHUM € HAaCTaHHS
opuauaHoro ¢akty — cMmepti rpomansauHa [190, c. 323]. Cnamkose
MPaBOBITHOIICHHS KBaNI(PIKYETbCS K YCKJIAJHEHE 1HO3EMHUM €JEMEHTOM Y
TOMY BUTIAJIKY, SKIIO TOMEPJIMA — iHO3eMeIlb. [HIITMMU cJIOBaMU HaSsIBHICTH JIUIIIC
OJIHOTO CYyO’€KTa — CIaIKOJaBId, MPAaBO3JATHICTh SKOTO B MOMEHT CMEpTI
MPUTNIUHWIACS, JTIOCTATHBO ISl KBamidikallli CMaJKoBOTO IMPAaBOBIAHOIICHHS SK
TAaKOro, MO0 YCKJIAJHCHE 1HO3EMHHM eleMEeHTOM. [Ipu mpoMy crmamkoemin 3a
3aKOHOM MOXYTh OyTH TpOMaJisTHAMH OJIHI€T KpaiHH.

Takum 4MHOM, SKIIO BUXOIAUTH 3 MO3MIII, III0 CHIaAKOAABEIh € CY0’ EKTOM
CIIaJKOBOTO MIPaBOBITHOIICHHS, TO BiH aBTOMAaTUYHO TIOBUHEH OYTH PO3TIITHYTHI
1 K Cy0’€KT UMBUIHBHO-TIPABOBUX BIJHOCHH 3 1HO3EMHUM €JIEMEHTOM, TOOTO
Cy0’€KTOM MIKHAPOJIHOTO MPUBATHOTO TIPABa.

A KO chmaakoAaBellb HE € Cy0’€KTOM CIAJIKOBUX IPaBOBIIHOCHH,
OCKIJTbKM B MOMEHT CMEPTI HOTO MPaBO3aTHICTh MPUITUHAETHCSA, T BITHOIICHHS,
K€ BUHUKIIO, CTa€ 0e3Cy0’€KTHUM (JI0 MOMEHTY BHOOpPY MaTepiajJbHOTO IMpaBa

KOHKPETHOT KpaiHu).
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VY 3B’s3Ky 3 IIUM, IyKe BAXIIMBY AYMKY 3 MUTAHHS BU3HAYEHHS Cy0’ €KTIB
CIAJKOBUX TMPABOBIIHOCHUH BUCJIOBIIOE OJUH 3 pOCiAChKuX aBTOpiB. Ha mymky
B.A. KociBchKOi, «ITMTaHHS PO BU3HAYEHHSI KOJIA CMAJIKOEMIIIB 1 4YeProBOCTI iX
3aKJIMKAHHS 10 CTIAIIMHU Ma€ MePIIoYeproBe 3HAYCHHS CEPe/T 1HIINX eJIEMEHTIB
BIJIHOCHH 31 CITaJIKOEMCTBA, OCKUIBKU 0€3 MOoro BU3HAYCHHS JIaH1 MPAaBOBITHOCUHU
He HaOyBaloTh CBOTO cy0 exTay [94].

Bubip mpaBa, mo 3aCTOCOBYETHCS 10 CHAIKOEMCTBA, 3IMCHIOETHCS HaA
MiJCTaBl KOMI3IMHUX HOPM, 1 YIOBHOBXKEHUW oOpraH, IO 3I1HCHIOE BUOIP
MPaBOTIOPSIKY MO0 CHAJAKyBaHHS, TIPYHTYETHCS HAa TaKUX KPUTEPIAX, SIKi
OB’ s3aH1 caMme 3 0CO00I0 CIaaKOaBIs (TPOMAIHCTBO CHaAKOAABIIS, MICIE HOTO
NOCTIMHOTO TpoXUBaHHA 1 T.a4.). Ha 1poMy Koui3idHE peryaoBaHHS 1
3aBepmyeThes. | micis BHOOPY 3aCTOCOBYBAHOTO TpaBa JO CHAJAKOEMCTBA, HE
BAXIIMBO — II€ YKpaiHChKe, pocilickke a0o (paHily3bke MpaBo, 3 MOMEHTY
3aCTOCYBaHHS HOPM CITaJIKOBOTO IpaBa i€l KpaiHW CHaJKOBE MPABOBIAHOMICHHS
Ha0yBae cBOro cyd’ekra (Cy0’€KTIB — CAJAKOEMIIIB).

Po3rinsiHeMo Bci BUMAJIKM CHAAKyBaHHS, SIKI BHUHUKAlOTh ab0 MOXYTh
BUHUKHYTH Ha TIPAKTHUIIl B TMPOIECI perjiaMeHTaIli CHNaJKoBUX BIJHOCHH,
O0O0TSHDKEHUX 1HO3EMHHUM €JIEMEHTOM, 3 MO3UIllT YKPaiHChKOTO MPaB03aCTOCOBYOTO
Oprany:

1) Sxmo cmaakomaBellb — YKpaiHCHKUH TPOMAJsSHHWH, IPOKMBAaB Ha
OaTHKIBIIMHI, CMAJKOEMINl — YKPAiHChKI TPOMAJsSHU, CHAJAIIMHA 3HAXOJIUTHCS B
VYkpaini. [HO3eMHMII eneMeHT BIJCYTHIHM, BHOIp 3aCTOCOBHOTO IpaBa
BUKJIFOYAETHCS,

2) Slkmio criagkoaBelh — YKpaiHChbKUN TPOMaJITHUH, TTPOKUBAB B YKpaiHi,
CHaJIMHa 3HAXOAUThCA B VYKpaiHi, a OJWH 13 CHAIKOEMIIIB € POCIHCHKUM
TPOMAJTHUHOM. [HO3eMHE TPOMAJISHCTBO CIAJKOEMIIS, TOOTO pPOCIMChKE
TPOMAJITHCTBO, B TAHOMY BUITQJIKy HE BEJIE JI0 3aCTOCYBaHHS 1IHO36MHOTO TIpaBa 1

HE CTaBUTh MUTAHHS PO BUOIp 3aCTOCOBHOTO MPABa;
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3) Sxmo cnaakomaBelh — yKpaiHChKHM TpoMasHuH, omep y Pocii, a
CHaJlMHa 3HaXOAUThC B YKpaiHi (pyxome 1 Hepyxome). Y IbOMY BHUIAJIKY
nepes KOMIETEHTHHMM OpPraHOM BUHHUKAa€ MUTaHHS Mpo BUOIp 3aCTOCOBHOTO
npaBa. 3rigHo 31 crarrero 45 Konenumii CHJ[ 1993 p., ydyacHukamu skoi €
3a3Ha4YeH1 KpaiHH, MI0JI0 PyXOMOTro MaiiHa Oyjie 3aCTOCOBAaHE POCIHCHKE MPaBo, a
II0JI0 HEPYXOMOT'O MaifHa — yKpaiHChKe MpaBo;

4) Slxkmo cnaakogaBelb — 1HO3EMHUW TPOMAJSHUH, HANpPUKIA,
pPOCIMChKMII TpOMaAsSHUH, MPOXKUBAB B YKpaiHi, J€ 1 IOMep, CHaJAIlIUHA
3HaXOJUThCS B YKpaiHi. [lepes KOMIETEHTHUM OpraHOM BHHMKA€ MHUTAHHS PO
BUOIp 3acTocoBHOro mpama. 3rigHo 31 crarreto 45 Konenuii CHJI 1993 p.,
y4aCHUKaMU fIKOi € 3a3HaueH1 KpaiHu, Oy/ie 3aCTOCOBaHE YKpaiHChbKE MPABO LI0J0
PYXOMOTO 1 HEpyXOMOTO CIIaJKOBOTO MaiiHa;

5) Sxmo cnagkoAaBelb — IHO3EMHUN TPOMAJSHUH, HAPUKIIAJl, POCISTHUH,
IPOXKMBAB B YKpaiHi, Jie 1 ToMep, a CHaIIuHa 3HaX0AuThcs B Pocii, criagkoemirl
— pociiiceki TpomaasHu. Ilepen KOMIETEHTHUM OpPraHOM HE BUHHUKA€ MHUTAHHSA
Mpo BUOIp 3aCTOCOBHOIO MpaBa, TaK K CHaAIIMHA 3HAXOAUThCSA B Pocii, 00’exT
CIaJKyBaHHS repeOyBae 3a KOPAOHOM, B FOPUCIAUKIIIT 1HO3EMHOT JIep)KaBH;

6) SAxmo cnagkoAaBelb — IHO3EMHUN TPOMAASHUH, HAPUKIIAJl, POCISTHUH,
npoxkuBaB B Poclii, e 1 moMmep, a crajiirHa 3HaXOUThCs B YKpaiHi, CIaJAKOEMITI
— TPOMaJISIHU PI3HUX AeprkaB. [lepea KOMIIETEHTHUM OpPraHOM BHHUKA€E MUTAHHS
po BUOIp 3aCTOCOBHOTO Mpasa. 3rijHo 31 crarreto 45 Kousenmii CHJL 1993 p.,
y4aCHUKAMH SIKO1 € 3a3Ha4eHi KpaiHH, 010 PyXOMOTO MaifHa CIaJKoAaBIs Oyie
3aCTOCOBAHE POCIHCHKE MPaBo, a 100 HEPYXOMOTro — yKpaiHChKe MpaBo.

Buineskazanl BHOAmKd  HAZAlOTh  MOMIIMBICTE  OUIBII  JTOKJIAIHO
aHaJI3yBaTW CHAJKOBE MPABOBIJHOIICHHS, KBalMi(piKyBaTH HOro Ak crneuudivyxe,
TOOTO Take, M0 Ma€ 3B’SI30K 3 MPAaBOM IHIIMX JAepxkaB. SIK BUIHO 3 JaHOTO
aHajizy, B CIIaJIKOBOMY TIPABOBIJHOIIEHHI BHpIIIAIbHE 3HAYCHHS HaOyBae

IPOMAJISTHCTBO 1 OCTaHHE MiCIle MPOKUBAHHS CIAJKOAABIA. [ pomMaasHCTBO
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CHAJKOMABIT XapaKTEPHU3yE HAJICKHICT OCOOM 10 KOHKPETHOI MPaBOBOi
CUCTEMH, a MICIIE OCTAaHHbOTO TMIOCTIHHOTO TMPOKUBAHHS  CHAIKOAABIIS
BCTAHOBITIOETBCS 71T TOTO, 100, TO-TepIiie, BUOpATH 3aCTOCOBHE IPaBO, IO-
ApyTe, BABHAYUTH MICIIC BIIKPUTTS criaaiiuau [164].

3 moTrJIsAy KOJi31MHOro peryioBaHHs Ha MiACTaBl TUX XapaKTEPUCTHUK, SIKI
MpUTaMaHHI camMe CHaJKOJAaBIEBl, CIOYaTKy BIIOYBaeThCcs KBaJi(ikarlis
CIaJKOBOTO TIPABOBITHOIICHHS, IO Ty>KE BAXKIWBO, TOOTO YM BUXOJUTHh BOHO 31
chepu peryinoBaHHS OJIHIET Jep)KaBW, a IICJIsS BHUHHMKAIOTh BXKE KOJI31HHI
MATAaHHSA, TPABO SKOI JEpKaBU KOMIIETEHTHE BPETYJIIOBATH JaHE CITaJKOBE
npaBoBiHONICHH. Hamia mosuiiisi momjsirae B TOMY, IO CHAaJKOJaBElb HE €
Cy0’€KTOM CHAaJKOBOTO MPABOBIAHOIIEHHS 3 1HO3EMHHUM €JIIEMEHTOM, B 1HIIIOMY
BUIAJIKy BIH po3risaaBcsi O TakoX 1 cy0’€KTOM MIKHApOJHOIO MPUBATHOTO
npaBa. Bia cmagkonaBisl MepexosiTh CHAIKOBI MpaBa W OOOB’A3KH 10 I1HIIHMX
cy0’ekTiB mTpaBa, TOOTO JO CHAAKOEMIB. B iHImIOMY BUNAAKy, SKOU
CrajKojiaBellb OyB OM Cy0’€KTOM MpPaBOHACTYIHHUIITBA, TO O€3riy3m0 Oyio 0 1
TOBOPUTH TMPO ICHYBAHHS CHAJKOBOrO MPABOBIJHOIIEHHS 3 1HO3EMHHUM
€JIEMEHTOM.

AHaJi3yl0ud pojib CHAAKOEMINIB Yy CIAJKOBOMY IPaBOBIIHOIICHHI,
TOPKHEMOCS TMTAHHS, Kl € BaXJIMBUMH 3 TOYKHA 30pYy TeOpii CHaJIKOBOTO Ta
MDKHApPOJHOTO TMpuBaTHOTrO TpaBa. [lo-mepmie, ocobu, sKi MOXYTh OYyTH
CHAJKOEMIIMU B CIIAJKOBOMY MPABOBITHOIICHH] 3 1HO3EMHUM €JIE€MEHTOM, 1 TIO-
JIpyre, 4u BIUIMBA€ TPOMAASHCTBO a00 MICIIE MPOXKUBAHHS CIAIKOEMI[IB Ha
KBaTi(iKallil0 CHagKOBOrO  IPABOBIAHOIICHHS YCKJIQAHEHOTO 1HO3EMHHUM
€JIEMEHTOM.

Te, mo cmaagkoemill € cy0’€KTaMU CIAJAKOBOIO IPABOBITHOIICHHS, B
YKpaiHCHKiM JOKTPUHI cepesl MPaBO3HABIIIB HE BUKIIUKAE cynepedok. Craakoemiri
€ Cy0’eKTaMU CITaJIKOBOTO MPABOBIIHOIICHHS 3 1HO3EMHUM €JIEMEHTOM, HaBITh

SKIIO Cepell CHaJKOEMINB 3a 3aKOHOM, 3aKJIMKaHUX JI0 CHaJAKOEMCTBa, € 1
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1HO3eMHI TpOMaJsHH, O0coOum 0e3 TpoMaasHCTBa, OCOOM 3 TOABIHHUM
POMAJITHCTBOM 1 T.J.

Bume Hamu Oyno 3a3Had€HO, IO CHAIKOEMIN K Cy0’€KTH CHaJKOBOTO
MIPaBOBITHOIICHHS HISK HE BIUIMBAIOTh Ha Horo kpamidikamiro. Cragkoemir
MOXYTh OYTH TpPOMaJsTHAaMU PI3HUX JEPKaB, MPOKUBATH B MEXKaxX OJHIET KpaiHU
abo B pi3HHUX KpaiHaX, TOOTO OJHOYACHO MepedyBaTH B IHIIOMY COIATbHOMY
BIIHOIIICHHI, aJie II¢ TeX HISK HE BIUIMBAE HA IMPOIEC MPABOBOI perjiaMeHTaIlii
CHaJKyBaHHS.

Taxk, 3riIHO 3 MOJOXKEHHSIMH IMBUILHOTO 3aKOHO/IaBCTBA, IPABO3IATHICTH Y
IPOMaJISTH BUHHKA€E 3 MOMCHTY HapOJ/KECHHS 1 IPUITHHIETHCS Y MOMEHT cMepTi [9,
c. 789]. IlpaBo3maTHICTH CIAJKOEMIIB O3HA4Ya€, IO BOHHM 3JaTHI OyTH
VYaCHUKAaMH CMAJKOBUX TIPaBOBIAHOCHH. [OBOpsSYM TIpOo MPaBO3JATHICTH
cragkoemilsi, Ha AyMky A.B. MuiliHa, «... 3a TEBHUX yMOB BOHa MOXE
BUHHUKHYTH III¢ J0 HAPO/UKCHHsA (TUTbKU Js ¢isndaux ocid) ..» [121, ¢. 33]. ¥V
JTAHOMY BHUITQJIKy MOBA M€ PO Ti CUTYaIlli, KOJIU 3aKOH 3aXUIIa€ IHTEPECH JITEH,
3a4aThX 3a JKATTS CHAJAKOMABI)I Ta HAPOKCHUX >XUBUMH TICISI BIIKPUTTS
CHAIIINHH.

CnaakoeMUsMu 3a 3alOBITOM MOXYTh OYyTH T'POMAJISIHU, FOPUAUYHI 0CO0U
Ta JepxkaBa. KO BIJACYTHIM 3amoBIT, TO CHAAKyBaHHS 3HIMCHIOETHCS Ha
MiJICTaBl 3aKOHY, BCTAHOBJIEHOTO BHYTPIIIHIM MPAaBOM KOHKPETHOI KpaiHU.
CrnankoeMIsiMM 32 3aloBITOM MOXYTh OyTH (I3WYHI Ta IOPUANYHI OCOOH,
JepkaBa, MDKHApOIHI OpraHizaiii, 0xaroaiitHi GpoHau, Jep’KaBHI OpraHu TOLIO.
OaHUM CJIOBOM, KOJO CHAJKOEMIIIB 3a 3aIlOBITOM JOCUTh BeEIHUKE. SIKIo
BIJICYTHIH 3aIOBIT, TO CHAJAKOEMISIMU 332 3aKOHOM MOXYTh OYTH TITBKH (pi3WUHI
ocobu. B ykpaiHChKOMY LMBIIBHOMY 3aKOHOJABCTBI YKpaiHa sIK Jep>KaBa He
PO3IIISIIAE€ThCA K CMATKOEMEIhb 3a 3aKOHOM BIJHOCHO BIIyMEpJIOTO MaifHa

CIraaxkogaBIisa.
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B saxocti cnagkoemiis, KpiM (i3UUHUX 0C10, MOKE BUCTYIUTH JIEpKaBa, 110
OpEeTeHye Ha BiAyMepJie MailHO CBOro TpOMajsiHMHA, IO TNepedyBae 3a
KOpIOHOM. SIKImIo 1HO3eMHa JepkaBa Oepe ydacTb Yy  CIaJKOBOMY
MIPABOBIIHOIICHHI SIK CIIAJIKOEMEIlh 32 3aKOHOM, TO II€ HE O3Ha4ae, 10 MOBa He
Ipo MDKJEpKaBHI BIAHOCHMHHU, TOOTO BIIHOCMHM MDX CyBepeHamu. [HOo3emHa
JepXaBa, II0 TMPETeHIye Ha BiAyMeplie MalWHO CBOTO TpOMaJsSHUHA, IO
nepedyBae 3a KOPJIOHOM, BHCTYIA€ SIK MPUBATHA 0co0a, K CyO’€KT IUBLILHO-
IPaBOBOT'O BiJTHOIIICHHS.

HaBiTh sKIIO cragkoBe MaifHO CHAJKOMABII CTA€ BIAYMEPJIHM 1 JepikaBa
Ha IM1JICTaBl HOPM MIKHAPOJHOTO JIOTOBOPY Ta HAIlIOHAJIBHOIO MpaBa MPETCHAYE
Ha BigyMmepiie MalHO CBOTO TPOMaJsiHMHA, TO 1 B I[bOMY BHUNAJKy HE BUHUKAE
MUTAHHS TIpO BUOIP 3aCTOCOBHOTO IpaBa. Bimymeprne MalHO chmaakoAaBIls
pErIaMEHTYEThCA MAaTeplaliIbHOKO HOPMOKO MIXKHAPOJAHOTO JOTOBOPY: 3TiAHO 31
crarteto 46 Konsenrii CHJ[ 1993 p. Bona He Bijcuiae 10 Oyab-sSKOro mpasa, a
JIUIIE BUKOHYE (PYHKIIIIO PO3MOALTY BIAYMEPJIOi CIIaIIIMHNA CTIaJAKOAABIIS.

Y miacymMKy 3 BHIIECKAa3aHOTO BUIUIMBAE, IO 3HAYCHHS 1HO3EMHOTO
eJeMeHTa B KOHKPETHOMY NPAaBOBIAHOIIEHHI BHU3HAYAETHCS THUM, UM TIOB’sI3aHE
CMAJKOBE TMPABOBIJHONIICHHSI 3aBASIKU 1HO3EMHOMY €JIEMEHTY 3 1HO3EMHOIO
MPaBOBOIO CUCTEMOIO. SKIO Tak, TO B sikii Gopmi? ¥V Gopmi mposiBy iHO3EMHOTO
eJIeMEHTa MU PO3TJIAHYJM B CHAJKOBOMY ITPAaBOBIIHOIICHHI CHaJAKOAABLS 1
CHIAJKOEMITIB.

Jani  po3risHeMO O00’€KT CHAJKOBOTO TMPABOBIJHOIIEHHS SIK  BHJ
iHO3eMHOrO eneMmeHnta. ChaanmHa CchnagkojaBlss a0o0 HOro 4YacTUHA MOXKE
nepebyBaT Ha TEpUTOpii 1HIIOT KpaiHW, TOOTO B IOPUCIAUKINI 1HO3EMHOI
nepxasu. Lle o3Hadae, 1m0 cragKoOBE MPaBOBITHOIIEHHS OJTHOYACHO Ma€ 3B’ SI30K i
3 1HIIOKO MPABOBOIO CUCTEMOIO, TaK SIK 00’ €KT MPABOBITHOIICHHS MTEPETUHAETHCS
3 CHCTEMOIO BIJIACHOCTI Ti€i KpaiHW, Ha TEPUTOPii SKOI 3HAXOIUTHCA 00’ €KT

CIIaJIKOBOT'O TIPABOBITHOIIIEHHS.
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Tak, B ykpaiHCbKOMY M1KHApOJHOMY NMPUBATHOMY IpaBi MOJLT MaifHa Ha
pyXoMe 1 HepyXoMe Ma€ BaXKJIMBe MpaBoBe 3HaueHHsA. Ko cragok crnaakoaBiis
3HAaXOJUTHCS B JIBOX 1 Olnblle KpaiHax, B MPOIECI periaMeHTallii craJKyBaHHS
Bi KkBamiikamii CragkoBOro MaiHa 3aJeKHTh BHOIp TOTO UM IHIIIOTO IpaBa.
[nakme kaxyuu, 10 TOro, Ik BHOpaTH MpaBO, KOMIIETEHTHE BpPETYJIOBATU
CIaJIKOBE IMPABOBIIHOIICHHSA, HEOOXITHO KBami(iKyBaTH cragkoBe MmaitHo. Tak,
BUHUKA€ 3B’A30K MIK MPaBOM TI€l JIEp)KaBH, HA TEPUTOPIi SKOT 3HAXOIUTHCS
CHaJ0K CHaJKOJaBIIs, 1 CIAaJKOBUM IPABOBIIHOIICHHSIM, SIKE BUHHUKJIO B 1HIIIN
KpaiHi.

VY cmankoBUX MPaBOBITHOCHHAX KAaTETOpis CHAAIIMHU € KIIOYOBOK JUIA
BCHOTO CIAJKOBOIO IIpaBa, LI0 HE TUIBKM HE BHUKJIMKAE CYMHIBIB, a U
MiIKpPEeCToeThess OaratbMa nociigaukamu [187, €. 498]. IcHyBaHHS 00’€KTiB,
MIOJI0 SKUX JOMYCKA€ThCS MPAaBOHACTYITHHUIITBO, SIKPa3 1 3YMOBIIOE IUHAMIKY
CHaJKOBHX TMpaBoBiAHOCMH. Came B paMKax CHAJKOBUX HPaBOBITHOCHH
B1IOYBA€ETHCS MEPEXIJ] HAIECKHUX PAHINIEC CHAIKOAABILIO CyO €KTUBHUX IpaB 1
000B’sI3KIB JI0 MOr0 CHAJKOEMIIB, IO B)KE€ BU3HAHO B IOPHUIWYHIN JIITEpaTypl
Tpaauiiinum [58, . 67].

Tak, }0.0. 3aika 3a3Hayae, 1110 00’ €KTOM CIIaJKOBOI'O MPABOHACTYITHULITBA
€ CHaJnMHa, TOOTO MaiHO, Ke TIEPeX0IUuTh B MOPSAAKY craakyBaHHs [60, . 48].
BTimMm, iHII1 aBTOpHW B3arajli YHUKalOTh BU3HAYCHHS MOHSATTS CIAAIIUHHA, KOPOTKO
BKa3ylOuM Ha 1i CKJIaj Ta JMIIe poOJSYM 3aCTePEKEHHS, 0 CHaAIIdHA €
00’€KTOM CMAJKOBOTO MPABOHACTYMHMIITBA, 3 HABEACHHSIM TIIEBHHUX PHUC
CHAJIIMHA BXKe K 00 €KTa IUBUIRHUX TpaB (JOKAIBHUI XapakTep, HAsBHICTbH
YITKMX MEX ICHYBaHHS B IpaBi, CKJIaIHMUIA 00’ €KT, oOMexeHHs B 06opoTi) [99, C.
19-20].

Cnig 3BepHYTHM yBary, IO HI B 3arajbHUX pO3JAUIAX, IO HAIAIOTh

BU3HAYEHHS OCHOBHHUX TEPMIHIB, Hi B 1HIIUX ITOJOKCHHSIX 3aKOHOJIABUYMX aKTiB



43
VYkpaiHn BHU3HAYEHHS CHAOIIMHA HE HAMAETHCS, XO04Ya JOCHTh YacTo
BUKOPHUCTOBYETHCS JIAJIEKO 32 MEKaMHU CYyTO LIMBLIBHO-TIPABOBOTO PETYJIIOBAHHS.

[uBinpHUI KOACKC YKpaiHU HE Ja€ Takoro Bu3HaueHHs; y cratti 1218 [IK
JIUIIIE 3a3HAYAETHCS CKJIQ CIAAIIUHU, 10 SKOTO BXOJATH YCI IpaBa Ta 000B’SI3KH,
0 HaJeXKajlu CIaJKoJaBlIeBl HAa MOMEHT BIIKpUTTA crnaamuuud. OTxe, 3a
3alyMOM 3aKOHOJABIIS 3a3HAuCHI TIpaBa Ta OOOB’S3KM BXOIATH 1O CKIIATy
CHAJIIMHU, a HE JI0 caMoi craamuHy. Tak, 3aKkoHOAaBelb BUXOAUTH 3 TOTO, 1110
CHAIIMHY CKJIAJal0Th caMe MpaBa Ta 000B’I3KH, a HE KOHKPETHI MPeIMETH, peul,
MaiiHo. lle mpUHIMIIOBO BiJApi3HAE€ HOPMY, HaNpHUKJIaA, Bl YacTWMHU | CTarTi
1112 IIK P®, 3a npunucamu sKOi A0 CKJIaay CHAAIIMHU BXOJATh HAJIEKHI
CHaJKOJABIEBl Ha JI€Hb CMEPTI pedi, IHIIE MaiHO, Y TOMY YHCII TMpaBa 1
000B’s13ku. BianmoBigHO, 00’ €KTH, 1010 SKUX Y CHAJKOAABI HE OyJio MmpaB, HE
MOXYTh MEPEXOIUTH A0 Horo craakoeMmilB. Lle came crocyeThcs i 000B’A3KIB
cnaakoaaBil. OTke, NpU BU3HAYECHHI CKIAMy CHAIUIMHU  BITYM3HSHUN
3aKOHOJAaBEeIlb BUXOJUTH 13 KOHIIEMIli OpUANYHUX (TIpaB 1 OOOB’SI3KIB), a HE
ypeueBJIeHUX ii CKIaaoBuX (peuel, MaitHa). @opmymtoBanus ctarti 1218 LK mpo
BKJIFOUEHHS J0 CKJIaJy CHAJIIMHA YCIX MpaB 1 OOOB’S3KIB CBIAYUTH IIPO
HEBMUYEPIIHUHN XapaKTep CKIaay CHaAlllMHU. biblie TOro, peaakiis cTaTTl Aae
M1JICTaBU BBAXKATH, IO 0 CHAJKOEMIIIB MEPEXOIUTh HE TUIbKU MPABO BJIACHOCTI,
a JIOCUThb IIUPOKUHN CHEKTpP CyO’€KTUBHHUX IpaB, HOCIEM SKHX 3a KUTTA OyB
CHaJKOaBellb.

[Ipu BW3HAYCHHI CKJIaMy CHAIIIMHU CJiJl BUXOAWTH 3 TOTO, IO 0 HHOTO
BXOJIATh SIK 00’€KTH, sIKI HaJIeXKalW CMaJKOJaBIIEBl Ha IMpaBi BJIACHOCTI YU Ha
IHIIIOMY TIpaBl BIAMOBITHO 1O 3aKOHy, 1 SKI mepeOyBadu Yy BOJIOJIHHI
CIMAJKOJIaBIls, Tak 1 Ti, M0 He nepedyBanu. [Ipuyomy 10 ocTaHHIX HEOOXITHO
BiTHECTH 00’ €KTH, SIKI CIIaJIKOJABEIlb MepeJaB IHIIUM 0co0aM y BOJIOJIHHS 3a
JIOTOBOpaMH YM 3 IHIIUX MPABOMIPHUX TIJCTaB, a TaK caMoO ¥ OO0 €KTH, MIO

BUOYJIM 3 BOJII BJIacCHMKAa 1032 HOTO BOJICIO. Y TAaKOMY BHUMAAKY CHAJKYETHCS
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mpaBo BiacHOCTI (abo iHIIE MpaBo) y MopylieHoMy ctai. Lls cutyariiss neBHUM
YMHOM BIUIMBA€ Ha Cy0’€KTHUBHE IpaBo. BiNMoBigHO, cTaH Cy0 €KTHUBHUX IpaB
CHAJKOJABI B acMeKTl BIAHECEHHS A0 CKJIaay CHAIIIMHU HE Ma€ 3HA4YCHHS,
OCKUIbKM /IO CHAAIIMHU BKJIIOYAIOTHCS IIpaBa CHAJKOAABISI TakoX 1 B
nopyuieHoMmy ctasi. [Ipu 11poMy He MOKHA CTBEpPKYBaTH, 10 Y BUIAIKY, KOJIU
BHACIIIJIOK TTOPYIICHHS Cy0’€KTUBHE MPaBO TpaHC(HOPMOBAHE B HOBE, 10 CKIIAIY
CHaJIIMHA BXOJSATh BXKE J[Ba MpaBa — 1 MopyIieHe, 1 Tpanchopmonane. Lle came
MOXHa CKa3aTH 1 PO OCIOpPIOBaH1 (He BU3HAHI) MpaBa. Taki 0OCTaBUHU MEBHUM
YMHOM BIUIMBAIOTh Ha O(OPMIICHHS CHAAIIMHU, YHEMOXJIMBIIOIOUM BYMHEHHS
BIJIMOBIJIHUX I HOTaplyCcoM Yy HOPSAJKY O€3CIIpHOI FOPUCIMKII, OJJHAK HE Ha
CKJIaJ] CIIa/IIMHU Ta HA 1OTO BU3HAYEHHSI.

B ropuaunuHiii JiTepaTypl BUKOPUCTOBYETBHCS Pi3HA TEPMIHOJIOTIS MO0
CHAAIIMHU CIAIKOAABII: «CHAJO0K»; «CKIJIAJ CHaAIIMHA a00 CHaJKoBa Macay;
«cmasok (CmajkoBa Maca)»; «MalHO TOMEPJIOro»; «CIaJKOBE MaiHO» 1 T..I.
He3asiexxHo B1 BUKOPUCTOBYBAHOT TEPMIHOJOTIT M1 CHIAJUIMHOIO MU PO3YyMIEMO
00’€KTH UMUBUIBHUX IPAB.

Y MOMEHT CMepTI CNaJKOAABI A0 CKJIAaQy CIAJUIMHU MOKE BXOAUTU HE
TUIBKKM MalHO, 1HIII pedi, ajie¢ i MailHOBI MpaBa Ta OOOB’S3KU CMAAKOAABLS, a
TAaKOX 3aKOpJoHHE MaiHOo. Ilig 3aKOpIOHHUM MallHOM pPO3yMIEMO MaiHO, IO
nepeOyBae B IOPUCAMKINI 1HIOT ep>kaBu. AJie (aKkTy 3HAXO/KEHHS CIaJKOBOTO
MaiiHa CHaJKOJABIsl Ha TEPHUTOPIi 1HIIOI JepKaBH, TOOTO B IOPUCIMKII 1HIIOT
Jep>KaBy, 1€ HEAOCTAaTHLO. Y KOJII3IMHOMY PETyJIIOBaHHI MaillHO CHaJKOAaBlIs,
AK€ 3HAXOJUTHCA 3a KOPJAOHOM, IJIATaE TaKoX KBamiikaiii, OCKUIbKH B
3aJIKHOCTI BIJ TOTO, MiJ Ky KaTEeropilo MiAmaaae MaiHo, Oyae BUPIIIECHO
NUTaHHS PO BUOIpP 3aCTOCOBHOTO MpaBa.

[Ipu BiACYTHOCTI 1HO3EMHOTO €JIEMEHTa B CIIaJKOBOMY IPABOBITHOIICHHI
pPO3MEXYyBaHHS, TOJIT MailHAa Ha PyXOMe€ 1 HEpPyXOME HEBaXKIHUBO, TaK SK

CMaJKOBE TIPABOBIJHOIIEHHS HE BHUXOJIUTh 3a MEXI IMPaBOBOi CHUCTEMU
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KOHKPETHOI KpaiHu 1 Oyzne BperyjaboBaHO MpaBOM oOfHi€l aepxaBu. OTxe, B
JAaHOMY BHMMAAKy MUTaHHS KBalidikalii crmajkoBOro MaiHa HE TI'pa€ BaKJIHBOI
poJIi.

A mpu permameHTarlii CragKOBHX BIJHOCHH 3 1HO3EMHUM €JIIEMEHTOM, B
mporieci iX peryjJloBaHHS, BUHUKAIOTh I€BHI CKIQJHOIII 3 KBajidikariero
CIaJKOBOTO MaifHa CMaJKOJAaBIIs, IO B CBOIO Yepry Oe3mocepeaHbo MOB’ SI3aHO 3
BHOOPOM KOMITETEHTHOTO TTPaBOTIOPSIKY.

IIpu B3aemomii pI3HUX TMPABOBUX CHUCTEM, HE3AJICKHO BiJ TOTO, YU
3aCTOCOBYIOTHCSL KOJNI31HHI HOPMH MDKHApOAHOI yroau abo HaI[lOHaJIbHOTO
3aKOHOJAaBCTBa, 0€3 BIAMOBIAHOI KBamiikailli MaliHa, B TOMY YHCJI MaiiHa, 110
nepebyBae 3a KOPJOHOM, HE MOxe OyTH BHOpaHUN KOMIIETEHTHUUN
MIPaBOTIOPSIOK, STKH MOYKHA 3aCTOCOBYBATH J0 CIAIKOEMCTBA. [HaKIIEe KaKydH,
CIo4aTKy HeoOX1/IHO KBali(iKyBaTH CIaJIKOBE MaHO CHAJKOJABIS (HE IUIyTaTH
3 KBali(iKaIll€l CHagKoBOr0 MPABOBITHOIIEHHS), TOOTO IMMiJ Ky KaTeropito
MiAnagae MaiHO — pyxoMe abo HepyXoMe, 1 MicJIs I[bOro BUOpaTH KOMIIETEHTHUN
MIPaBOTIOPSIOK, STKAH ITiIJISTAE 3aCTOCYBAHHIO JI0 CIIAKyBaHHS.

Ksamiikamis crmagkoBoro mnpaBOBITHOIICHHS, OOTSIYKEHOTO0 1HO3EMHUM
€JIEMEHTOM, SIK YK€ 3a3HAYWIM, 3JIMCHIOEThCS Ha MIJCTaBl THX XapaKTEPUCTHK,
SIK1 PUTAMaHH1 caMe CIaJKOJIaBIEBl. AJle KPIM IIbOT0, 3 TOYKH 30py KOJ131HHOTO
peryJroBaHHs, BHOIp 3aCTOCOBHOTO MpaBa IOJI0 CIAJKyBaHHS 31HCHIOETHCS
TaKOX 1 Ha MmiAcTaBl KBajiikarii criaJKkoBOoro MaiHa CraKoaBIIsl.

B ykpaiHCbKOMY 3aKOHOJABCTBI MPaBO, MO0 3aCTOCOBYETHCS J0 CHAIKOBUX
BIJIHOCMH 3 1HO3EMHHM €JEMEHTOM, BCTAHOBJIICHO B 3akoHi Ykpainu «lIpo
MDKHApOJIHE TPUBATHE MPaBo». Tak, 3a 3arajbHUM MPABHIIOM, 10 BIJHOCHH 3
CIaJKOEMCTBA 3aCTOCOBYETHCS TIPABO KpaiHW, JI€ CITaJKOJABCllb MaB OCTAHHE
Miciie TpokuBaHHs. [Ipore 3 1BOro mpaBuia 3pOOJICHO BHUHATOK IIIOJO
HEPYXOMOTO MaifHa, MPpU CHaJKyBaHHI SKOTO MOBUHHO 3aCTOCOBYBATHCS TPABO

KpaiHu, Jie Take MaiiHo niepedyBae. [1oai0Ha «MOBIHHICTEY CMAIKOBOTO CTATYTy
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Ma€e Miclle B 3aKOHOJABCTBAaX 1 psAy IHIIUX JepkaB. Hampuknam, 1momo
cnagkyBaHHg HepyxoMoro MaiiHa B CIIIA 3acTocoByeThbcs 3aKOH JEp:KaBH, i€
Take MaiiHO mepeOyBae. Takuil MOpPSIOK IMEHYEThCS MpaBWIOM IiTyca (citus
rule). BinHOCHO * pyxoMOro MaiiHa 3aCTOCOBYETHCS 3aKOH KpaiHH, /1€ TOMEpIN i
CIaJKOJIaBeIlb MaB OCTAaHHE TIIOCTIMHE MICIIE TPOKMBAHHSI — JOMIIUJIN
(decedent’s domicile) — ma momenT cmepTi [215, c. 1].

Takum ywHOM, KBami(ikallis CIAagKOBOTO MaiHA SIK PYXOMOTro 1
HEpyXoMoro HaOyBae OCOOJMBOTO 3HauYeHHSA Yy cdepi cmaaKyBaHHS B
MDKHapOJAHOMY MPUBATHOMY MpaBi. Tak, MPUHANEKHICTh MaiiHA O PyXOMOTO
abo HepyXOMOTro BH3HAYAETHCS 3a MPABOM KpaiHW, JIe 16 MaHO 3HAXOIUTHCS,
OCKUIbKM JesIKI BUAM MaiiHa, 110 pO3IJIAJAIOTBCA B YKPAiHCHKOMY IpaBl SIK
pyXoMi pedl, B IHO3EMHOMY IpaBi MOXYThb KBaJII(PIKyBaTUCA K HEPYXOMICTb, 1
HaBMaku. Pa3oM 3 TuM, SIK ClipaBelIMBO BIJI3HAYAETHCA B CYyYacCHIA BITUM3HSHIN
Haylll MDKHApOJIHOTO MPHUBATHOIO MpaBa, 10 PYXOMOIO 1 HEPYXOMOToO MaiHa y
BITUM3HSHOMY 3aKOHOJIAaBCTBI MPUIHATO BIAHOCUTHU TIIABKH OAWH 3 KOMIIOHEHTIB
MaiiHa — pedi [2, €. 14], o6xoasun yBaror To# (akT, Mo J0 CKJIaay CHagKOBOTO
MaiiHa BKJIFOYAIOTHCSA B TOMY YMCJI 1 MalfHOBI TIpaBa.

MaifHOBI mpaBa BITUYM3HSHUM 3aKOHOJABIIEM MPSIMO JI0 PyXOMOro MaiHa
He BigHeceHl. [Ipore kBamidikaiiss MallHOBUX MpPaB B SKOCTI PyXOMOI'O MaifHa
BUBOJMTHCS METOJOM BUKJIIOUYEHHS 31 CKJIaly HEPyXOMOTro MaiiHa, 3Ti/IHO 3 SIKUM
PYXOMHMM MailHOM BM3HA€ThCS MailHO, IO HE BIJHOCUTBCS 10 HEPYXOMOCTI.
Heo0xigH0 3ayBakuTH, 110 B 3aKOHOJIABCTBAX 1HO3EMHUX JIEPKAB PyXOME MaHO
TaKO’X BU3HAYAETHCS 32 JIOMIOMOTOI0 BUKJIIOUYEHHS HOTO 31 CKJIaay HEpyXOMOTo.
[Ipu uboMy B 3aKOHI, K MPABUJIO, IEPEPAXOBYIOTHCS 00’ €KTH HEPYXOMOCTI, a BCE
1HIIEe MaliHO, sika He nepeOyBae y 3a3HAYeHUX MepeslikaxX, BU3HAETHCA PyXOMUM
MaHOM.

VY 3arajibHOMY TpaBi cMCTeMa NpaB Ha MAWHO ICTOTHO BIIPI3HSETHCS BiJ

pOMaHO-TepMaHChKOI, a MaifHOBI IpaBa B HbOMY CYBOpO NPHUB’s3aHI O MpaBa



47
BJIACHOCTI (property) i € CBOro poay MOro pi3HOBHJAMH, IO PIAHUTH iX 3
€BPOINEUCHKUMU peuoBUMHU TipaBamu. Lle 1 mpaBo, HaOmmkeHe 10 aOCOTIOTHOTO
mpaBa BJIACHOCTI, IMEHOBaHE «ownership», Ta iHIII MaifHOBI MpaBa, MOMIOHI 3
pedyoBMMHU TpaBaMH B €BpOIi: MpaBo 3acTaBu (pawn), cepBiTyTH (easement;
servitude), a Takok MmaTeHTHE 1 aBTOpchke (copyright) mpaso [131, ¢. 69]. IToxin
MaiiHa Ha pyXOMe 1 HepyXoMe B KpaiHax 3arajbHOro IMpaBa TaKOX HE IIJIKOM
BIJIMOBIa€ POMAHO-TEPMAHCHKIA. 3BHUYHA ISl HAC TEPMIHOJIOTISL «pyXxomey» i
«HEpYXOM€ MaiHO» 3aCTOCOBYETHCSl CyJaMH TUIBKH JI0 BIJHOCHH 3 1HO3EMHUM
€JIEMEHTOM, HOPM MDKHApOAHOTO TMPUBATHOTO TpaBa. Y 3arajbHOMY IMpaBi
ICTOPUYHO CKJIaBCSl MO MaiiHa Ha peanbHe (real property) 1 mepcoHaibHE
(personal property, a6o chattels). Jlo peanpHOro MaitHa BIHOCSTBCS 3eMJIS 1
00’€KTH, IO MaKwTh 3 HEK 3B’S30K: OyAIBIl, CHOPYAH, POCIHHH, BPOXKaWH,
MOCTIMHI MPUHATIEKHOCTI 3eMJI1 1 T. 1.

Bcei immn Buaum MaiiHa BIAHOCATBHCS 10 MepcoHanbHOro. IlepcoHanbHe
MaiHO y CBOIO Yepry HiApO3IUIA€ThCSA Ha JBa KJacu: peaibHa pyxoMicTh (chatells
real), 10 SIKOi HAJIEKUTH MPABO OPEHIN HEPYXOMOCTI, 1 IEPCOHAIBHA PyXOMICTh
(chatells personal), sika miTUTBCS, y CBOIO uUepry, Ha pedl y BOJIOAIHHI, abo,
1HaKIlIe Ka)Ky4d, MaTepilaJibHy pyXOMICTb, 1 peyl 3a BUMOTIOIO, 1HAKIIE Kaxy4yH,
HEMaTtepiaabHy PyXOMICTb.

VY MmixkHApogHOMY KHUTTI KBami(ikallis CHaKOBOTO MaifHa CITaJIKOJIaBIIs
MO>K€ TOPKHYTHUCS 1 «... BUPIIIECHHS MUTAHHS PO MI>KHAPOJIHY KOMIIETEHIIIIO ...».
Ile o3Hauvae, 1110 B pa3i BUHUKHEHHS CIIOPY MK CHAJAKOEMIISIMU BUHUKHE MTUTaHHS
Opo Te, CyAoBa YycTaHoBa (Cyln) sKOi KpaiHM KOMIIETEHTHUIN pO3IJSHYTU
MartepiaabHO-TIPAaBOBUH CITIP.

SIko HepyxoMe MaiftHO, Hampukiajd, OyJIWHOK, KBapTHpa 3HAXOIUTHCS Ha
TEPUTOPIi KOHKPETHOT KpaiHu, 1 00MIBa MIPaBOMOPSIKH KBai(DiKyIOTh 1 BU3HAIOTh
Horo sK HepyxomMe, TO B LbOMY BHUIAQAKy KOJI3lii HE BHUHHMKAE, TaK SK

3aCTOCOBYEThCS TIpaBO Ti€i JepkKaBU Ha TEPUTOPIi SAKOI 3HAXOAUTHCSA
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ycmaJKoBaHe HepyxoMe MaitHo (mpaBwmiio «lex rei sitaey»). B manomy Bumanky i
KOMITETEHIIIS Cyay (3aKOH CYyJy), 1 3aCTOCOBHE MpaBO 301ratoThCs, 1110, 3BUYANHO,
€ BaXXJIMBOIO 0OCTAaBUHOIO TMPH pErIaMeHTallli CraKyBaHHSI HEPyXOMOro MaifHa
CHaIKOIaBIIs.

Posrnspgatoun cnaamyHy CHaaKoAaBIsl SIK 00’€KT CHaJKOBUX BIJHOCHH,
CIIiJT CKa3aTH TaKOX 1 Mpo IOpUanYHI (aKkTh B Taimy3l crnaakyBaHHs. KOpuanuni
dakTh — 1e O0OCTaBMHM, 3 SKUMH TIOB SI3YEThCS BUHUKHEHHS, 3MiHAa Ta
NPUIIMHCHHS TPaBOBIAHOCHH. SIK MpaBWio, B SKOCTI IOPUIAUYHHUX (PaKTiB
BHCTYITAIOTh JIii, a B IeIKUX BUMaaKax momii [59, ¢. 130].

VY codepl cnaakyBaHHS IOPUAMYHI (DAKTH CTAlOTh MIXKHAPOJHUMHU, SKILIO
IOpUANYHUM  (akT MaB Miclle Ha TEpUTOpii 1HO3EMHOI JepiKaBH, TOOTO
IOpUIMYHUI  (DaKT, JIOKaJII30BaHUM 3a KopaoHOM. Hampuknaa, cmeprthb
IpOMaJITHUHA, CKJIaIaHHs 3aloBITY, CIAJAKOBE MAfHO 3HAXOAUTHCS 32 KOPAOHOM 1
T.4. KOpunuyni ¢aktu MoXHa YMOBHO pPO3JUIMTH Ha JIBI KaTeropii: ojHa
KaTreropiss IOpUAMYHMX (aKTIB Mae Ba)XJIMBE MPaBOBE 3HAYCHHS A
MDKHapOJHOTO MPHUBAaTHOTO MpaBa, TOOTO HA MIACTaBl OPUAMYHOIO (HaKTy
BUHUKA€E CMAJKOBE BIJHOIICHHS 3 1HO3EMHHUM €JIEMEHTOM. A 1iHIIA KaTeropis
IOpuIMYHUX (aKTiB Mae TMpaBOBE 3HAYEHHS Oe3MocepeaHbO BXKE MpHU
pPEeryjlOBaHHI  CMAJKOBOTO  MPABOBIJHONICHHS, TOOTO  micast  BUOOpY
3aCTOCOBYBAHOTO MpaBa.

VY cBoeMy HayKOBOMY MJOCIHIIKEHHI, MPUCBIYECHOMY aHali3y mpodiem
CMaJKOBUX IMpaBoBiAHOCUH, Ps6okonb €.0. BUIUIAE JABa OCHOBHUX €TalH Yy
PO3BUTKY CMAJKOBUX MPABOBIIHOCHUH — BIAKPUTTS CHAIIIMHU Ta IPUUHATTSA 1i, B
3aJIe)KHOCTI Bl KOXKHOTO 3 SIKMX BiIOYBAa€ThbCcs 3MiHA XapaKTepy CIaJKOBUX
NpPaBOBIIHOCHH, 1X 3MicTy Ta cy0’ektHOrOo ckimany [157]. Awnamiz mpaBoBoi
OpPUPOAM  CMAJKOBOTO  HACTYMHHUITBA,  CHIBCTaBICHHA  OCOOIMBOCTEN
YHIBEPCAJIBLHOTO Ta CHUHTYJSIPHOTO HACTYIHHMIITBA, IOCTIKCHHS 1CTOPUYHOTO

PO3BUTKY iHCTI/ITYTy CIIaIKyBaHHs O03BOJIIE€ CTBEPIKYBATH, IO IMPEIMCTOM
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pPETyJIIOBaHHS CHAJKOBOTO TMpaBa € HE JUIIE BITHOCHHU YHIBEPCAIBHOTO
HACTYITHUIITBA B YCiX MpaBax Ta OOOB’s3KaxX CHAJKONABI, KpPiM HEPO3PHBHO
MOB’SI3aHUX 3 OCO0OI0 OCTaHHLOTO, ajieé W BIAHOCHMHH CHHTYJSIPHOTO
HACTYIHUIITBA B OKPEMHUX, YITKO BU3HAUYCHHX, ITPaBaxX CMaJAKOaBII a00 y TIEBHIM
cykynHocTi mpaB Ta o0060oB’s3kiB. K VYkpainu y crarti 1217 «Bunu
cnaakyBaHHs» [188] 3akpiruiroe, Mo cHajKyBaHHS B YKpaiHi 3IHCHIOETHCS 32
3armoBiTOM a00 3a 3aKOHOM. Y 3B 53Ky 3 LIUM Y JITEpaTypi 3a3HAYAETHCA, 110 TIPU
CHaJKyBaHHI MaiHa TPAJAMIIIHHO 3aCTOCOBYIOTHCS B OCHOBHUX TMOPSIKU
BU3HAUCHHS CIMAJKOEMIIIB Ta PO3MOJIIY CIAJKOBOTO MaifHa: CIaJKyBaHHS 3a
3aMOBITOM 1 CIIAJIKyBaHHS 33 3aKOHOM.

3actocyBaHHA Ii€l  TEPMIHOJIOTIi  JI03BOJIAE€  3’SICYBaTH  IiJICTaBH
CHIaJKyBaHHS:

1) 3a 3amoBITOM (KOJIO CIAJKOEMIIIB Ta PO3MIP IX YAaCTOK BHU3HAUUB CaM
3aroBijay y 3amoBiTl);

2) 3a 3aKOHOM (KO0JIO 0Ci0, 5IK1 3aKJIMKAIOThCS 10 CHaJAKyBaHHS IMICIS CMEPTI
nmoMepJsioi ocobu, Bu3HadeHo B 3akoni) [189, c. 14-15]. Inoxi, kpiM Ha3BaHHX
MiJICTaB CHAAKyBaHHS, BUAUISIOTH M 1HIIN (CITaJAKyBaHHS BiIyMEpJIoi CHaIuHU;
CHaJKyBaHHS OOOB’S3KOBOI YACTKH CHAAIIMHUA CHAIKOEMIIIMHU, KOO SKHX
BU3HAYEHO 3aKOHOM) ab0 TMPOMOHYETHCS «PO3IICTIUTHY», YU MPOCTIIIE
PO3YKOMIUIEKTYBaTH, CIAJKyBaHHS 3a 3aKOHOM Ha CIaJKyBaHHsS BHACIIIOK
nuto0y, CTIOPiAHEHHS, YTPUMaHHS ¥ T.1., BIIMOBHUBIIUCH BiJ] y3arajabHIOIOYOTO
TOHSTTS «CIaJKyBaHHS 3a 3aKkoHOM» [97, C. 181].

VY KOHTEKCTI BUAIB CMAJKyBaHHS y BITUM3HSHIA JOKTPUHI CHAaJKOBOTO
MpaBa OCTaHHIM YacOM JIOCUTh )KBAaBO OOTOBOPIOIOTHCS MUTAHHS PO MOXKIUBICTh
BITOKpEMJICHHSI TPETHOTO BUIY CHAAKyBaHHS — 3a JIOTOBOPOM (MAa€eThCs Ha yBasi
CHagKoBUW AOTOBip). [IpUXUIBLHUKN BUAUICHHS TPETHOTO BHAY CHAJAKyBaHHS
OOIPYHTOBYIOTH CBOIO MO3MIIII0 MICHEM, SIKE 3ailMa€e CIagKoOBUH JOTOBIp Yy

ctpykrypl LUK Ykpainu (HopmH 1110710 ciaikOBOro AOroBopy po3mimieHo B Kuusi
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moctii «CrnaakoBe mpaBo», a He I ATiH «3000B’s3anpHe paBo» 1K Ykpainn).
HaromicTe iX ONOHEHTHM 3a3HAuYalOTh, IO CYTHICTh CHAJKOBOTO JIOTOBOPY
MoJIsiTa€ B YCTAHOBJICHHI 3000B’S3aHHS MDK JBOMa ocobOamu (HaOyBaueMm Ta
BITUYyXKyBaueM), sIKl € 1Oro CTOpOHAMH, MAIOTh BiJIMOBIAHI IIpaBa Ta 000B’SI3KH 3a
KUTTS BiuyKyBada. [IpeaqmMer 1oroBopy He BU3HAYAETHCS SK craauiuHa. TooTo
K 32 Cy0O’€KTHMM CKJIQJIOM, TaK i 3a 00’€KTOM Ta 3MICTOM, IIi BITHOCHHU HE
MO>KHa BIIHECTH J0 cnaakoBuX. | mume ¢akt cMepTi BiAuyKyBada poOUTH el
JIOTOBIP JICIIO CXOXHUM 31 CIAJKyBaHHSIM, Xo4a 3 UM (DaKTOM IOB’S3Y€ThCA
nuiie HaOyTTs MpaBa BIACHOCTI HA MaiHO.

Cepen mpoOneM y 3aKOHOJABUYOMY BPETYJIIOBaHHI OKPEMHX IHTAaHb
CHAJKOBOTO TIpaBa IIEBHE MiCIle€ 3aiiMaloTh MNPOOJEMHU BHU3HAYEHHS MICIA
BIIKPUTTS CHaamuHu. [IpaBriibHE BCTAaHOBIICHHS MICI BIIKPUTTS CIHAIIHHH
Mae HeaOusKe MPaKTUYHE 3HAYEHHS, a/p)Ke 0 HOTaplajdbHOI KOHTOPU caMe 3a
MICLIEM BIIKPUTTS CHAIUIMHU CHAJKOEMII TMOJAIOTh 3asBU PO MPUNUHATTA
cnajuHu a0bo Tpo BiaMOBY Bif Hel [57, €. 196].

JIns Hamoro JOCHIKEHHS 1Sl mpobOiiemMa MaTuMme HeaOusike 3HAYEHHS Yy
pasi, AKI0 Ha TepuTopli YKpaiHM MOMUpaEe TPOMAASHUH IHIIOI JEp>KaBH.
BignoBimno nmo uwactuaum 1 crarti 1221 IIK VYkpainu wicueMm BIAKPUTTSA
CHAJIIMHA € OCTAaHHE MICIIe MPOXUBAaHHA craakomaBis. [Ipu mpomy uwactuHa 1
cratrti 29 IIK Vkpainu micuiem npoxuBaHHsa Pi3uyHOT 0COOM BU3HAE KUTIOBUN
OyIMHOK, KBapTHpY, 1HIIE MPUMIIIEHHS, NPUAATHE UISI TIPOKUBAHHSI B HHOMY
(TYpTOXHUTOK, TOTEIbh TOIIO), Y BIJAMOBIAHOMY HACEJICHOMY IMYHKTI, B SIKOMY
¢i3uuHa ocoba MPOXXKHUBAE TMOCTIHHO, TEPEeBaXXHO ab0 TUMYAcOBO. SIKIIO
TPOMAJITHUH TTIOMUPAE, HAMPUKIIAJ, TIepeOyBaoun y BiIPSHKEHHI, TO, BUXOISUU
13 3micty HaBeneHux HopMm LK Ykpainu, MiciieM BIAKPUTTS CHAIIIUHU € MICIEe
pO3TaIIyBaHHS TOTEINIO.

Cepen HAYKOBIIIB MOJKHA 3YCTPITH MiaMETPaIbHO MPOTHIICKHI TMO3MUIIIT

moa0 TOIro, YU MOKC BH3HABATUCH MiCI_ICM Bi)IKpI/ITTH CllIaAlluH1 THUM4YaCOBEC
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MICIIe TIPOXKHUBAHHS CHAAKOeMI. Tak, OJHI 3 HUX BBaXKalOTh, 1[0 OCTAHHE HE
MOJK€ BHM3HABATHUCh MICIEM BIIKpUTTS coamamuuad [186, ¢. 379], immn ik
HAroJOIIYKOTh Ha MPOTWIEKHOMY, MOCHIatounch Ha cTarTio 29 LIK Ykpainu, sika
3aKPIILITIOE, 110 MICIIE TPOKUBAHHSI MOXKE OYTH K TOCTIMHUM, TaK 1 MEPEBaKHUM
a0o Tumuacosum [57, c. 197].

Hamaratounce momonatu 1o Komizito, cBoro dyacy C.f. ®ypca
3anpornoHyBana gomoBHUTH cTarTio 1221 LK VYkpainu TepmiHOM «moOCTiifHe
IPOKUBAHHS, IPOTE 3 METOIO BHUPIIIEHHS 3a3HAYEHOr0 MUTAaHHSA, HA BUKOHAHHS
BUMOT TIPO JIep’KaBHE PETYJIOBaHHA HOTaplaJibHOI iSUIBHOCTI Ta 3 METOIO
BJIOCKOHAJIEHHS TOPS/IKY BUYMHEHHS HOTapilaJIbHUX 1A HOTaplycamu YKpaiHu
3atBepKeHO [lopsiiok BUMHEHHST HOTapiaJIbHUX /il HOTapilycaMu Y KpaiHu, SKHUM
B yHKTI 1.12 rnaBu 10 po3ainy Il BuU3HaueHo, 110 MiCIIEM BIAKPUTTS CIIAUIMHU €
OCTaHHE MiCIle MTPOKUBAHHS CIAJIKOABI BIAMOBIIHO 10 cTatTi 29 LK Ykpainu.
Sxmo cragkojaBellb MaB JICKIIbKA MICHB MPOXKMBAHHS, MICIEM BIJIKPUTTS
CHaIIIMHU BBAKAETHCS OCTAHHE MICIIC peecTpallii cnaakoaasi [165, ¢. 289].

SAkio cnagkoaBellb, SKOMY HAJIEKaJIo MaliHO Ha TepuTopii YKpaiHu, MaB
OCTAHHE MICIIe MPOKUBAHHS HA TEPUTOPIi 1HO3EMHOI Jep>KaBH, MICIE BIIKPUTTS
CHAJIIMHA BU3HAYAEThCS Ha IMmijAcTaBl 3akoHy Ykpainu «lIpo MikHapogHe
MIpUBATHE MIPABOY.

Baxnuo 3aznaumnth, mo B 2015 pomi crartio 1221 K 6yno monoBHEHO
YaCTHHOIO TPETHOIO, BIJIMOBIIHO JI0 KO B OCOOJMBHUX BUIAJKAX MICIE BIAKPUTTS
CHAJIIMHUA BCTAaHOBIIIOETHCS 3aKOHOM. A Bxke 3akoHoM Ykpainu «lIpo
3a0e3nedyeHHss mpaB 1 CBOOOJ TpPOMAJsH Ta MPABOBHM PEXKUM Ha TUMYACOBO
OKymoBaHiii Tepuropii Ykpaium» [145] nganma HopMa OUIBII  JETaIbHO
PO3KPHUBAETHCS.

Crarra 11-1 3aKkOHY BCTaHOBIIIOE:

1. VYV pa3l sgkoio OCTaHHIM  MICIHEM TPOKUBAHHSA CHAAKOMABIST €

THMYacOBO OKYIIOBaHa TEPUTOPIS, MICIIEM BIAKPUTTS CIAAIIUHY € MICIE TTOAaHHs
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MepIIoi 3asBU, M0 CBIMYUTH TPO BOJICBHUSIBICHHS IOJO0 CIHAJKOBOTO MaifHa,
CIIAQJKOEMIIIB, BHMKOHABI[IB 3amloBITYy, 0cCi0, 3alHTEPECOBaHMX B OXOPOHI
CIaJKOBOTO MaiiHa, 200 BUMOTH KPEAUTOPIB.

2. Sximo miciie MpoKUBaHHS CHAAKOABII HEBIIOME, a HEPYXOME MaitHO
a00 OCHOBHA MOro 4YacTWHA, Y pasl BIJICYTHOCTI HEPYXOMOTO MailHa — OCHOBHa
JacTMHA PYyXOMOTO MaifHa 3HAXOJWTHCS Ha TEPUTOPIi, mepeadaueHiii 4aCTUHOIO
MEPIIOI0 1Ii€i CTAaTTi, MICIEM BIAKPUTTS CHAAIIMHU € MICIE MOJAHHSA MEePIIOoi
3as1BY, 110 CBIAYUTH MPO BOJICBUSABJICHHS II0JI0 CIAJAKOBOTO MaifHa, CIIAJIKOEMIIIB,
BHUKOHABIIIB 3al0BITYy, 0Ci0, 3alHTEPECOBAaHMUX B OXOPOHI CMAJAKOBOrO MaiHa, abo
BUMOTH KPEAUTOPIB.

3. CmangkoBa cmpaBa miasrae peectpamii y CrnaakoBoMy peecTtpi B
MopsIIKY, 3aTBepkeHoMy KabineTom MiHicTpiB YKpaiHu.

JIOIIIBHICTh BIJAKPUTTS CHAAIIMHU 32 OCTAaHHIM TMOCTIMHUM MicCLEM
MPOXKUBAHHS TOMEPJIOTO TOSICHIOETHCSA, 30KpeMa, THUM, IO y LbOMY MicCIIl
3HaXOAUTHCS OCHOBHA YacTWHA MaifHa, HAJICKHOTO CHAJKOMABICBI, a TaKOX
HEPIAKO MPOKMBAIOThH CHagkoeMIll. Pa3om 13 TUM, ICHyBaHHS TPYAOBOiI Mirpamii
HACEJICHHS, MOXJIMBICTh MAaTH y BIJACHOCTI JIEKUIbKa KBAPTUP 1 OYIUHKIB Yy
PI3HMX perioHax Jep:kaBu ab0, HaBiTh, Y PI3HUX JEpiKaBax, B SIKUX ocoba Mo
yep3i nepedyBalia, MPU3BOJATH 10 HEOOXITHOCTI BU3HAUCHHS MICISI BIAKPUTTS
CHAJIIMHA HE 3a OCTAaHHIM MICIIEM TNPOXXUBAHHS CIAJKOAABIL, a 3a IHIIUM
KpuTepieM. BapTo miaTpumaTH THX HAyKOBIIIB, SIKI HABOASThH, HA HAI TOTJIS,
MEPEKOHJIUB] apTyMEHTH Ha KOPUCTh BHEeCeHHs 3MiH 10 ctarti 1221 K Vkpainu
IIOJI0 BU3HAYECHHS MICIIE3HAXOKEHHSI HEPYXOMOTO MaifHa SK OCHOBHOTO
KPHUTEPII0 JUIS BCTAHOBJICHHS MICI BIAKPUTTSA CHAIINIMHA, a HE MICI
IIPOYKUBAHHS CITaKOJABI, a/PKe SKIIO Y TPOMaAsSHUHA ICHYBaTHUME JEKLIbKa
00’€KTIB HEPYXOMOTO MailHa y PI3HHUX HACEJICHUX IyHKTaX, TO BIAKPUBATH
CHaJIMHy He0O0X1THO OyIe 3a MiCIleM po3TanryBaHHs 00’ €KTa O1IbIIOI BAPTOCTI.

A 3a yMOB BIJICYTHOCTI HEpYXOMOT0 MaiHa MICIIEM BIJKPUTTS CHAIIIMHU Mae
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OyTH MiCII€3HAXO[KEHHSI OCHOBHOI YaCTHHU PYXOMOT0 MaiiHa (HampuKIIaI, MICIIe
peecTpallii PUAUYHOT O0COOM, SKIIO CHAIIIMHA CKIAA€ThCS MEPEBAXKHO 3
aKIIii).

OTxe, mpOBECHUI aHal3 MOKa3aB, 1[0 1IHO3EeMHUN €JI€MEHT B CIAJKOBOMY
IIPaBOBIIHOIIICHHI MOX€ TMPOSBISITUCSA B PI3HUX (opMax, a HaAABHICTH IILOTO
€JIEMEHTa Ha/la€ CIaJIKOBOMY MPABOBIIHOIICHHIO CIEU(IUHY SKICTb.

Takum 4YMHOM, CMAgKOBI MPABOBIIHOCHHM 3 1HO3EMHHUM €JIEMEHTOM
(MDKHApOAHI  CIMAJAKOBI  BITHOCHHM) XapaKTEPHU3YIOThCS SIK  KOMIUICKCHI
MPABOBIIHOCHHHM 13 BIIACHUMH CHEIU(PIYHUMH O3HAKaMH. [HO3eMHHII eleMeHT y
CHAJKOBUX BIJHOCHHAX TMPOSIBISETHCA B PI3HUX BHUAAX — CYO’€KT, OO €KT 1
IOPUIUYHUN PaKT:

— JUIS CHAJKOBOTO TPABOBIAHOIICHHS XapakTepHE Te, IO, IMO-TepIe,
000B’SI3KOBUM HOTO Cy0’€KTOM € CIIaJIKOEMELb, IKUH Ma€ MPaBO yCHaJKyBaHHS.
B cBoto depry, cnajkoeMISIMU MOXYTh OyTH YKpaiHChKI (DI3UYHI Ta FOPUIAUYHI
ocoOu MpH CMaJIKyBaHHI 32 KOPJOHOM Ta 1HO3EMIIl, 0cO0u 0€3 rpoMaIsTHCTBA abo
1HO3€MHI IOpUIWYHI 0cOOM B VYKpaiHl, a TaKoXX IHIIl OCOOH, BKJIIOYAIOUU
Jep’aBy, BU3HAHI CIAIKOEMISIMU;

— TO-Zpyre, 00’€KT CHaJKOBHX IPABOBIAHOCHH MOXXE 3HAXOIAUTHCS Ha
TEPUTOPIi IHO3EMHOI JIep>KaBu Ta/ad0 B YKpaiHi, KOJM BiH HaJE€KaB IPOMAJISTHUHY
VYkpainu a00 iHO3eMHOMY T'POMAJISTHUHY;

— TO-TPETE HASBHICTh IOPUIUYHOTO (DaKTy, SIKMM CTBOPIOE, 3MiHIOE ab0
MPUNUHSAE MPaBOBITHOCUHU. Y cdepi cnaaKyBaHHS IOPUIWYHI (DAKTH CTaIOTh
MDKHAPOJHUMU, SKIIO IOPUAWYHUN (aKT MaB MiCIle Ha TEPHUTOPIi 1HO3EMHOI
JIep>KaBH, TOOTO IOPUAUIHHN (PaKT, JJIOKATI30BaHUHN 32 KOPJAOHOM.

OTtxe, MO’KHA BU3HAYUTH CITaJKOB1 BITHOCUHU 3 1HO3EMHHUM €JIEMEHTOM SIK
KOMILJIEKCHI TPUBATHONPABOBI BIAHOCHHM, SKI BHUHHUKAIOTh B CHIIy CMEpTI
¢i13uaHOi ocoOu (cmagKoAaBIlsl) Ta 3a0e3MeuyloTh peasi3alliio CIagKOBUX IpaB

CIIAJIKOEMIIEM, OOOB’SI3KOBOIO CKJIAJOBOI0 SKHX € HAasABHICTh 1HO3EMHOI'O
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€JIEMEHTA, KU TOB’SA3y€ CHAJKOBE MPABOBITHOMIEHHS 3 1HO3EMHOIO IPABOBOIO

CHCTCMOIO.

1. 3. Oxepena ( popmn) per yJ nioBaHH:

MIi XHapoOOWB&YHOAO@RY npasi

[Ipy BHBYEHHI CHOAAKOBOrO IpaBa Ha KOXXHOMY €Tami pPO3BUTKY
CyCNUJIbCTBA B TEPILy 4Yepry BUHUKAE MHUTaHHS MPO OOIPYHTYBaHHS HOTO
MIPaBOBUX OCHOB. [HIIMMU CIIOBaMH, MUTAaHHA MPO TE€, YAM CaM€ PETyJIIOIThCA
CIaJIKOB1 BIAHOCUHU 1 HACKUIbKU €()EKTUBHUM € Take peryntoBaHHs. [locTaHoBKa
[[bOTO MHUTAHHS JJI MPABOBOi I'POMAJICBKOCTI 3aBXKJU aKTyalbHa, O0COOJMBO B
nepioj; TOKOPIHHOI NMepeOyI0BU MOITUYHUX CHUCTEM JEepKaBHUX HaIllOHAJbHUX
YTBOPEHb 1 HEOJHOPITHOCTI PO3BUTKY MPAaBOCBIAOMOCTI HACEIEHHS.

Buxonsuu 3 ocobnuBocTeit 06’ ekta perymtoBanas B MIIpll, po3s’sa3yernes
BIJIMOBIJIHO 1 MUTaHHA MPO METOAM PETYIIOBAHHS, BJIACTUBI LIA crenudiuHii
CUCTEMI HOpPM. Y IOpUIMYHIN JiTepaTypl cama Mo codi mpodieMa METOAIB
perymoBands B MIIpll He BuKiIMKae 3HAUHUX TPYAHOIIB JIJIsl BUPIIICHHS, X04a
IMCKYCIT BCe K Taku crioctepiratoteest i HuHI [136, €. 432]. ¥V Bci yacu came
KOJI31MHUI METOJ perysatoBaHHS KBalll(iKyBaBCA $SK OCHOBHUM METOJ, SIKUU
MOJIATAE y BIUTMBI HA BIAMOBI/IHI CYCIUJIbHI BIIHOCKUHY, 10 € 00’ ekToM MIIpII, 3a
JOTIOMOTOI0  KOJI3IMHUX  HOPM, M0 3IHCHIOIOTH BUOIp  IOPUCAMKINI
(npaBoMoOpPsAKY) 1 SIKI BIACWIAIOTh PETYyJIIOBaHHS BIJTHOCHH J10 MaTepiajibHOTrO
npaBa MEBHOI Jep>kaBu a00 MIXKHAPOJHOTO JOToBOpYy. Tak, y Apyridi MOJOBUHI
XX CTONITTS BUHSATKOBE OCBITIICHHS OJIEP>Kajio MUTaHHS MPO YHi(piKOBaHI HOPMU
MaTepialbHO-TIPABOBOT0 XapaKkTepy, 110 MICTATHCS B MIXKHAPOJHHUX JOrOBOpax, 1
11e, BIAMOBIAHO, 3YMOBHWJIO TIOCTAHOBKY TMpOOJEeMHU IIIe OJHOTO METOIY
perymoBaras y MIIpIl — marepianbHO-paBoBOrO. TakMM YMHOM, 3r0JI0M OYJI0

BU3HAHO HASIBHICTh Apyroro metony peryitoBaHHs y MIIpll — marepiansHo-
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MIPaBOBOT0, 3a0€3MEYEHOr0 MaTepiaJTbHUMHI HOPMaMH MPsMOi i1, yH1(piKOBaHUMHU
MDKHAPOJHUMU YTOJaMHu.

B pamkax Komi3iHOTO METONy PEryJIOBaHHS 3I1MCHIOETHCS PEryIsSTHBHA
nist Ha 00’€KT 3aBISKH 3aCTOCYBAHHIO CaMOi KOJI31HHOI HOPMH B MO€THAHHI 3
NOJAIBIIOK  Ji€0  MaTepiadbHOI HOPMH  BIATOBIJHOTO  HAIlOHAJIBLHOIO
MIPABOIIOPSIKY.

MarepianbHO-IpaBOBHII ~ METOJ  BJIACTHBHM  OCOONHMBHM  3aco0am
perymoBaHHsa. BiH (yHKIIOHYE, Tepin 3a Bce, 3a PaxyHOK Jii OJHOMaHITHHX
MaTepialbHO-TIPABOBUX TMPAaBUJ TOBEAIHKH, fAKI CIOYAaTKy CTBOPIOIOTHCA
Jep)KaBaMM LUISIXOM  Y3FOJDKEHHSIM iX BoJdl  y  (opMi  MIKHApOZHOTO
yHI1()IKOBAHOTO JIOTOBOPY, 1 3r0JIOM I1HKOPHOPYIOTHCS HAIlOHAIBHUM IPABOM
nepkaB-y4acHUIb. Llell MeTo1 1HKOJIM Ha3UBalOTh METOA0M YHI(iKaIli.

Buxonsum 13 BHUIIIEHABEICHOTO, CEpell JHKEpEd MPaBOBOTO PETYIIOBAaHHS
MDKHApPOJIHUX CIAJKOBUX BIIHOCUH MOYKHA BUILITUTH:

|.  Hopmu HanioHanbHOTO CMaIKOBOTO MPaBa

Il. Hopmu iHO3€MHOTO CIaAKOBOTO IPaBa.

[1l. Hopmu wMixHapomnux (perioHaJibHUX) KOHBEHIN y  cdepi
CTHIaIKyBaHHSI

V. Hopmu A1BOCTOpPOHHIX JOTOBOPIB.

[Ilogo HOpM BITYM3HSHOTO MpaBa SIK JpKepesa crnaakoBoro npasa y MIIpll
3a3HaYMMO, 1110 TakuMH € Hopmu Kuuru 6 11K Vkpainu [188] «Cnagkose npaBoy,
AKI € HOpMaMmH MaTtepiaiibHOoro mnpasa. [IpomeaypHi nuTaHHs 0(GOpPMIICHHS
CHAAIIMHA, 1 B TOMY YHCII 1HO3EMIIMHU, perynoe 3akoH Ykpainu «lIpo
HoTapia™» [152], a TakoX Mi3aKOHHMI HOPMAaTHBHO-TIPaBOBUi akT — «Ilopsimok
BYMHCHHS HOTapiaJbHUX Jiii HoTapiycamu Ykpainm» [140].

KomizifiHi nuTaHHA cHaikyBaHHS peryioe 3akoH Ykpainu «lIpo

MiKHapogHe npuBatHe mpaBoy» [149]. KomiziiHUM CHaAKOBUM HOpMaM B
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3a3HaueHOMY 3akoHl mpucBsueHo po3ain X «KomiziiiHi HOpMH  HIOJ0
cnaakyBaHHs» (ctarti 70-72).

Bigomo, 110 iCTOTHOIO OCOOIMBICTIO PETYIIIOBAHHS CMAJIKOBUX BITHOCHH 3
1HO3EMHHM €JIEMEHTOM € Te, IO HOpMH criafaKkoBoro mpasa y MIIpll Ykpaiau ue
MICTSITh TIPSAMOI BIATIOBI/II HA MMUTAHHS, SIK BUPIIIUTH clipaBy. BoHM MaroTh Tak Ou
MOBUTH BIJICUJIbHUIN XapakTep, KUl MOJIATaE y BU3HAUYECHHI 3aKOHO/IABCTBA, SKE
HEoOX1/THO 3acTOCyBaTH y WiH uM iHIINM cutyamii. Ha Takiit mapagurmi MIIplIl
PO3BUBAJIOCH JOBTUI Yac 1 pO3BUBAETHCS JOCI.

Bupiienass TOro 4u iHIIOTO THUTAHHS Y KOHKPETHOMY MIKHApOJHOMY
CIaJIKOBOMY TIPaBOBIIHOIIICHH] 3JIHCHIOEThCA B JEKUIbka eTamiB. (Crnoudatky
3aCTOCOBYETHCS KOJII31i{HA HOpMa, SIka BU3HA4a€, MPaBOMOPSAIOK SIKOI Jep KaBU
MIJJIATa€ 3aCTOCYBAHHIO JI0 MPaBOBIIHOCHH 3 1HO3EMHHUM ejeMeHToM. Jlami y
BU3HAYEHOMY MPABOIOPSIKY BIIIIYKOBYETHCS BiANOBIIHA HOPMa MaTEP1aJIbHOTO
npaBa 1 3HaXOIUThCS BIAMOBIAb HA KOHKPETHE MUTAHHS.

Bignosigno no crarri 70 3akony Ykpainu «IIpo mixkHapoaHe NpuBaTHE
MpaBo» CHAJAKOBI BIJHOCHHHM PETYIIOIOTHCS MPAaBOM JIepXKaBU, Y SAKIA
CIa/IKOJIaBellb MaB OCTAHHE MICIE IPOKUBAHHS, SKILIO CMaJIKOAaBLEM HE 00paHO
y 3aIoBiTi TPaBO JEP>KaBH, IPOMAITHUHOM sKOi BiH OyB [149]. Takum 4uHOM,
0aunMo, y BHUMAAKy SKIIO CMAJAKOAAaBIEeM € 0coba, sika Ha MOMEHT CMeEpTI
NpOXKMBaJla Ha TepUTOpii YKpaiHU 1 3aiMiiuia Tichas cebe CchaaiuHy, a
CHaJKOEMIIEM € ocob0a — TPOMAJSHUH IHILOI JIepKaBH — 3aCTOCOBYBATHUCH
MOBUHHO BITYM3HSHE 3aKOHO/IaBCTBO.

Bignosigno mo momoxkeHb ctatti 71 3akony Ykpainu «IIpo mixkHapomHe
MpUBAaTHE TMPaBO» CIHAIKyBaHHS PI3HUX KaTeropid MaitHa MoXe OyTu
OiANOPAIKOBAHE PI3HUM MPaBOMOPSAIKAM — BITYM3HAHOMY YH 1HO3EMHOMY.
HasiBHiCTh B yKpaiHCHKOMY IpaBi ABOX CMAJIKOBUX CTATYTiB MPU3BOAUTH JIO TOTO,
0 NUTaHHS, $KI BIAHOCATBCS JIO CIAJKOBOTO CTaTyTy, pEryJIIOIThCA

napajieJIbHO: JJI1 PyXOMOT0 1 HEpyXOMOT0 MaiiHa.
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Sx 3a3navae H. [loropernpka, icHyr04Ye pO3MIEIIIICHHS CIIAAKOBOTO CTaTyTy
BIIOOpaXaETbCA B JOTOBOpax IUIAXOM 3aKpIIJICHHS PI3HOTO  PEXKUMY
CHaJKyBaHHS JUIS pyXoMoro i Hepyxomoro MaiHa [135, c. 146]. Ilopsaok
yCHaJKyBaHHA HEPYXOMOI'O MaiHa JOTOBOpaMH JOCTaTHHO YITKO BHU3HAYECHHIA,
TOOTO Jl€ 3aKOHOJIABCTBO KpaiHW MICIsl 3HaXOJKEHHS HepyxoMmocTi. [lopsmok
yCHaJKyBaHHS PyXOMOI'O MaiiHa MOXXE PETyIIOBATHCS MO-pI3HOMY: 3a OJHUMHU
JIOTOBOPAMH BiH PETYJIOETHCS 3aKOHOAABCTBOM Ti€l KpaiHW, TPOMAISTHHHOM SIKOi
OyB claJKkoJaBellb B MOMEHT CMEpPTI, 3a 1HIIMMH — 3aKOHOJaBCTBOM TI€T KpaiHH,
Ha TEPUTOPIT AKOI CIIaIKOJaBEIlb MaB OCTAHHE TTOCTIMHE MICIIE MPOKUBAHHSI.

AHani3yloun BKa3aHl 3aKOHONOJIOKEHHS, BapTO BIJ3HAYUTU JEKIIbKa
MoMeHTIB. [lo-miepiiie, TeKCTyalnbHe BUpaXEHHS HOPMH, 3aKpirieHoi B crarti 70
3aKoHy, CBIAYMTH MO ii 3arajbHUIl XapakTep, TOOTO MpPOo T€, 0 BOHA CTAHOBUTH
co0010 3arajibHe KOJi3iiHe mpaBwio. BojgHodac mMOJMOXKEHHS, TOB’s3aHl 13
HEPYXOMHUM MaiHOM (cTaTTs 71), mpu3HayeH1 AT B SKOCTI crienianbHux. [lo-
Apyre, 1ICTOTHOIO HOBEJIOK B Tally3l BITUM3HSHOTIO MPaBOBOIO PETYJIIOBAaHHS
CHAJKOBUX BIJHOCHH BHUCTYIIA€ CIELlajibHa HOpMa, 3akpimsieHa B ctaTTi 71
3aKoHy, TPUCBAYEHA CIIAJKOEMCTBY HEPYXOMOI'O MaiiHa, SIKe MIATae AepKaBHIM
peecTpaitii B YKpaiHi.

Y mepmoMy BHIAIKy KOMIIETEHTHHM TPABOMOPSIKOM BHUCTYIATUME
MPABOMOPSIOK KpaiHU MICISl 3HAXOKEHHsI MaiiHa, y JIPyroMy — YyKpaiHChKe
npaBo. BUHUKHEHHS 11i€] HOPMU Yy HAIIOMY 3aKOHOJABCTBI J03BOJISIE 3pOOUTH
BUCHOBOK IMpPO 3MIHY KOHIEMIl KOJI31HHO-IPABOBOIO PEryJIOBaHHS Y
BITYM3HIHOMY TIpaBi, OCKUIbKU ICHY€ AudepeHIlialis peryiaroBaHHs BiAMOBIIHO
70 BUy (KaTeropii) peyeit — pyXxoMux 1 HEpyXOMHUX (TaK caMo SIK 1 IPUPIBHIHUX
710 OCTaHHIX).

Amnanizytouun npunucu ctarti 70 3aKoHy, MOXKHA MIPUNTHU JO BUCHOBKY, 1110
pillIeHHs, SKE B HIA MICTUTBCS, HE IIIJIKOM BIANOBIAE TiH FOPUIANIHIN

kBami(ikaiii NpupoAu CHaAKyBaHHS, sika 3J1MCHEHA 3aKOHOJABIIEM Yy CTaTTSIX
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1216 1 1218 LK (yHiBepcaibHe MpaBOHACTYIHHUITBO). JlaH1 KOMi3iiiHI HOPMH HE
TUIBKM CTaBJISITH TIEPE]l MPABO3aCTOCOBHUMHU OpraHaMM psiJi 3rajlaHuX BUIIE
npoOsieM, TIOB’A3aHUX 3 MOJJIMBOIO «IOJIICTATYTHICTIO»  YCHAJAKyBaHHS.
dakTyHO, BOHHU I1030aBIIAIOTH CIAJIKOBE MAWHO TAKAX HOrO HaNBaKIMBIIIAX
XapaKTepUCTHK, K €aHicTh 1 mimichicts [108, c¢. 109]. ¥V miacymky crae
OYCBHJIHHMM, IO Ti TIOJOXXCHHS, SKI TIOKIMKAaHI HOCHTH «HACKPIZHHI,
MIPUHITUTIOBUHN XapaKTep Ui PETYIIOBAHHS CHAJKOBUX BIJHOCHH SIK TaKUX, Ha
Tl BUSBIISIOTECS HE B 3MO31 3IIMCHUTH CBOIO PETJIaMEHTYHUY (PYHKIIIIO
HAJISKHUM YHHOM, SIKIIO CTIAJKOBI BITHOCMHU MAaIOTh MI>KHAPOIHUNA XapaKTep.

Hopwmu iHO3eMHOro npasa, sSIK 1 HOPMH BITUU3HSHOTO MpaBa, MOAUISIOTHCS
Ha MaTepiaJIbHO-TIPABOBI Ta KOJI311HI.

XapakTepu3yloun Take BHYTpPIIIHbOJEpKaBHE Jxepeno cydacHoro MIIpll
AK 3aKOH, CJiJI, EPII 3a BCE, BAXOJUTH 3 OUIBILIOI YPEryJIbOBAHOCTI BIIOBIIHUX
CYCIUIbHHUX BITHOCHH, sika 0araTo B oMy focsiraetbesi konudikyBanuam MIIpIl
Ha HaI[lOHAJIbBHOMY PIBHI, 3/11IICHIOBAaHOI Ha JJAHOMY €TaIll B 0araTboX JepKaBax.
KomudikyBanus MIIpll € ogHiero 3 cydacHux TeHaeHLi po3BuTky MIIpII.
3aKoHM PO MDKHAPOJHE MPUBATHE MPaBO, B SKUX MICTATHCS, y TOMY YHCII,
KOJII3iiHI HOPMH CITaJIKOBOTO TpaBa, AifoTh B ABcTpii [201], I'py3ii [62], Itamii
[222], Yropuuni [197].

KomiziiiHi HOpMH MIOA0 CHAIKyBaHHS B 1HIIUX JAepiKaBax MICTATHCS TaKOX
y nuBiIbHUX Kojaekcax (Bimopyck [31], €runer [28], Kazaxcran [32], Bipmenis
[30]) Ta y Mi>kHApOAHHUX JTOTOBOpPAX.

Y Kwutai HH3KA KOMI3IMHUX HOPM IOJO CHAJKyBaHHS MICTUTBHCS B
3araJbHUX TOJOXCHHSAX IHMBUIbHOrO mpaBa 1986 p. [127] Hopmu MIIpIl
Mowurouii 3ocepemkeni y BiamoBigHomy posaim K Monromi 1994 p. [29], a
MUTaHHS MPAaBOBOTO CTATYCy 1HO3EMIIIB PEryiIol0ThCs B MOHroii creniaaibHIM

aKTOM — 3aKOHOM ITPO MPaBOBE MOJIOKEHHS 1HO3eMITiB (1993 p.).
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Tyr BapTo 3ayBakMTH, 10 CBOTOJHI B MDKHApOAHIM MIpPaKTHII
chopmyBaliocsi JIBI CHUCTEMH BHM3HA4YEHHS 3aCTOCOBYBAaHOTO IpaBa y cdepi
CHaJKyBaHHS: YyHiBepcaibHa 1 po3auibHa. Ilepmia, yHiBepcanbHa cHCTEMA,
HiATOPSAKOBYE CHAIKyBaHHS HaIllOHAIBHOMY 3aKOHY YW 3aKOHY OCTaHHBOTO
MICLS IPOKUBAHHS CHAJAKOAABIIS HE3aJEkKHO Bl BUAY MaiHa. J[pyra — po3auibHa
CUCTEeMa, TIPU fAKii MpaBo, II0 3aCTOCOBYETHCS JI0 CMAIKyBaHHS, BU3HAYAETHCA
OKpeMO Il pyXoMoro (HalliOHaJIbHUN 3aKOH a00 3aKOH OCTaHHBOTO MICIS
IIPOKUBAHHS ) Ta HEPYXOMOT'0 MaiiHa (3aKOH MICIISI 3HaXOHKCHHS MaifHa).

B ranysi cnagkyBaHHs, HE3aJICKHO BiJ TOTO, 3aCTOCOBYETHCS YHIBEpPCAIbHA
abo0 po3auibHAa CcUCTeMa TpU perjiaMeHTalli ChajgKyBaHHS, Ha MPaKTHUIl
BUHUKAIOTh MEBHI CKJIAQJHOIII K 3 BU3HAUYEHHSM 3aCTOCOBHOIO IpaBa, TaK 1 Ipu
3aCTOCYBaHHI HOPM CIIaJKOBOTO TpaBa. [IpaBo, sike 3aCTOCOBYETHCS A0 MEBHHUX
BUJIIB BIJHOCUH, B MI>KHAPOJHOMY IMPUBATHOMY IpaBl Ha3UBAIOTh «CTATyTOM
abo «craryroM choaakyBaHHs». Ilig cTaryToM cHagkyBaHHS pPO3yMIEMO
KOMIIETEHTHHUI MPaBOIOPSIIOK, 10 SIKOTO BIACHIIA€ KOJi31iiHA HOpMa, TOOTO BKe
BUpIIlICHE MNWUTaHHS BUOOpY mnpama. Sk 3azHavae O.0. Kapmaza, craryr
CHa/IKyBaHHS HE 3aCTOCOBYETHCS JJIsi BUPIIICHHS NMUTaHb IIOAO 3aloOBIJAlbHOI
3JIaTHOCTI 0ci0, a Takox (opmu 3amosity [70, €. 16]. Hopma npaBa iHo3eMHOT
JIep’)KaBl HE MOXe OyTH 3aCTOCOBAHA, SIKIIO il 3aCTOCYBAHHS MPU3BOAUTH O
HACJIIJKIB, SBHO HECYMICHHX 3 OCHOBaMH IPaBOMOPSAAKY (IIyOJIYHHM MOPSIKOM
Ykpaiun) [77, c. 160].

KomniziitHa HOpMa — 11e HOpMa BIJICUJIIBHOTO XapakTepy, a il MPU3HAUYECHHS —
BUOIp KOMIIETEHTHOTO MPABOMOPSIAKY, TOOTO OIOCEPENKOBAHE PETYyIOBAHHS.
HamionanpHi KOMI3iHI HOPMH € OCHOBHUM I1HCTPYMEHTOM PpETYJIOBaHHS
NPUBATHO-TIPABOBUX BIJHOCHH 3 I1HO3EMHHM €JIEMEHTOM, B TOMY YHCII 1
cnaakoBuxX BimHOCHH. Koui3iiiHa HOpMa CKIIQAaeThCs 3 IBOX €JIEMEHTIB: 00CsTY 1
npuB’si3ku. [lig oOcsrom po3ymieMo peryibOBaHi BIIHOCHHU, HAMPHUKIA],

CHAJKOBI BIJJHOCMHHM, a NpPHB’si3Ka BKa3ye€ Ha KOMIETEHTHHH MPaBONOPSJIOK.
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Takum uMHOM, Ha MiJCTaBl HALlOHAJIBHOI KOJI31M{HOI HOPMU KOHKPETHOI KpaiHu
3MIMCHIOEThCS BUOIp MpaBa, IO 3aCTOCOBYETHCSA 10 BIAHOCHH CIAJKyBaHHS,
TOOTO MaTepiagbHEe MPAaBO caMe SIKOi JepykaBu Oyne 3actocoBaHo. [1i 3araibHmit
CTaTyT CHaJKyBaHHA MiANAAAal0Th TaKi NUTaHHS CIAAKyBaHHS, SK: MICIE
BIJIKPUTTS CHAAIIMHHU, KOJIO CIAJKOEMIIIB 32 3aKOHOM, YEPTOBICTh 1X 3aKIMKAHHS
70 CHOagKyBaHHS, CTPOKM TMPUUHATTA CHOAAIIMHA, OOOB’S3KOBa YacTKa
CHAJKOEMIIS 1 T.1I.

Ha nanuii MOMEHT muUTaHHS 3arajbHOrO CTAaTyTy CHAAKYBaHHS HIMPOKO
OOTOBOPIOETHCSI B JOKTPHHI MI>KHAPOJHOTO MPUBATHOTO MpaBa PI3HUX KpaiH.
[IpaBo3HaBIl PI3HUX KpaiH aHAMI3YIOTh MOHSTTS «CTATYT CHAJKyBaHHS», HOTro
3MICT, €IHICTh CTaTyTy CMAJKyBaHHS 1 T.A. HE TUIBKUA 3 TOYKU 30py Teopii, a U
MPaKTUKU. YK JOLIIBHO B raiy3i ClaJKyBaHHS BUKOPUCTOBYBATH €IMHHUMA CTATYT
CMaJKyBaHHSA 1 0 CIMAJKOBOTO MPaBOBIIHOMIECHHS, 1 O CHAIIIMHUA CIaJIKOIaBIIs,
ab0 Bce K 3aCTOCOBYBAaTHM PI3HI KOJI31MHI HOPMH MO0 CHAJAKyBaHHS,
BpaxoBYIOUH TOH (PaKT, 1m0 MOBa i€ Mpo MiKHAPOJIHE CIIAJKyBaHHS — CIAJIKOBE
MIPaBOBITHOIIECHHS, YCKJIAJHEHE 1HO3EMHUM €JIEMEHTOM.

VY Tux kpainax, Hanpukian, B [lomemn [219], Yexii [217], ne aie xomi3iiiHa
MpUB’S3Ka «TPOMAASHCTBO» IIOJO 1 pPyXoMOro, 1 HEPYyXOMOro MaifHa
CHAJKOAABI, HA MPAKTULl BHUHHUKAIOTh TPYIHOIIl B IMpPOILEC] iX periameHTallli,
TUM OUIbllIe, KOJM YaCTHHA CIaJIIMHU 3HAXOAUTHCS 32 KOPAOHOM, HIEeThCs came
Ipo HEpyxXxoMmy cHaamuHy. Hampukiaa, yacThHa CHAAIMHU CIHAIKOJAaBIIs
3HAXOJIUTHCS 32 KOPJOHOM, CKaXiMO, Y BHUIJISIII HEPYXOMOTO MaifHa, MPHUB’sI3Ka
«TPOMAJISIHCTBOY» CIAJKOJABI BUMAara€ 3acTOCYBaHHS IIpaBa TPOMAJSTHCTBA
CHAJKOMABIl, ajie MPaBO KpaiHU, HA TEPUTOPIl AKOI 3HAXOAUTHCS HEPYyXOMe
MaifHO, CaHKIIIOHYE, IO CIaJAKyBaHHSI HEPYXOMOTO MaifHa CIIaKOAaBIld MiJIArae
perjiaMeHTailii 3a mpaBoM KpaiHW, JIe 3HAXOIUTHCA 1€ MaiHO, TOOTO 3a MiCIIeM

MOT0 3HAXOKEHHS.
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XapakTepu3yrouu KOmi3iiiHI HOpMU Npo crnajakyBaHHs y kpaiHax CH/I, ne
MO)XHAa HE 3YNMUHUTHUCS Ha OAHIN BaXiIuBiA oOcTtaBuHi. CrpaBa B TOMYy, IO B
IUBIIBHUX Kojekcax Bipmenii, binopyci, Kazaxcrany mopsn i3 3araiabHOIO
MIPUB’SI3KOI0 YCMAJAKyBaHHS PYXOMOTO 1 1HIIOTO MaifHa, 110 HE BIAHOCUTHCS O
HEPYXOMOCTI JI0 TpaBa KpaiHW, B AKIA MOMEPJUA MaB JOMIIMIIIN Ha BHUIAIOK
CMEpPTIi, MICTHTHCS TIPABHJIO TPO TE, IO CIIAIKOJABEIh B 3aMOBITI MOXKE BKa3aTh
Ha Te, IO 10 BIJHOCHH 31 CHAJKyBaHHS JAHOTO MaiiHa 3aCTOCOBYBATHUMETHCSA
paBo Kpainu ioro rpomaasHctBa (crartsa 1292 1K Bipmenii [30], crarts 1133
LK bimopyci [31], crarts 1121 HK Kazaxcrany [32]). 3micT gaHux HOpM
MOKa3ye, 10 HallOHAJIbHI 3aKkoHOAaBLl pany kpain CHJI mpuitHsnu o yBaru
HasBHY B JIaHWM 4ac y CBITOBIM MPaKTHUIl TEHACHIIO MOIIUPEHHS 1HCTUTYTY
aBTOHOMII BOJII CTOPIH Ha CHAJKOBI BIAHOCHHHM MIKHApogHOro xapaktepy. [lpu
IbOMY CJIiJI BCUIAKO MIJKPECIUTH, IO TaKe MOUIMPEHHS HOCHUTH, SIK IPaBUIIO,
y’ke OOMeXeHUM xapakTtep, sk 3a popMOI0 BUpaKEHHs, Tak 1 3a 3micToM. [lo-
nepie, CHaJKoJaBelb MOXE BHUCJIOBHUTH CBOIO BOJIIO TUIBKM B 3alOBITI a00
IHIIOMY PO3MOPSKEHH] Ha BUMAJO0K CMEPTI, SIK 1€ BCTAHOBJIEHO B HABEJCHMX
BUIIlC 3aKoHOojaBumx akrtax kpain CHJI, a Takox y BcrymHomy 3akoHi 10
Himenpkoro muBiiapHOTO yioxkenHs (ctarts 25) [213], B L{usinsHomy Komekci
KsebOeka (ctarTs 3098) [203].
BignocHo perimameHTarlii Mex aBTOHOMIi BOJII 3amoBijada CjijJ] BKa3aTw,
10 BOHU MOXYTh CTOCYBaTHCS, 30KpeMa, BHUJIIB CIaJKOBOro MaifHa. Tak, akTu
kpain CH/I ta xananacekoi npoBiHiii KBeOek BCTaHOBWIM, IO 3alOBiAa4 MOKE
BUOpaTH lex successions TUIBKMA IMOAO PYXOMOIO MaifHa, a HIMEIbKE MpPaBO
CTOITh Ha TPSIMO MPOTWJICKHINA MO3MINT — II0JI0 HEPYXOMOCTI, PO3TAIIOBaHOI B
Himeuunni, cnagkonaBenb Moke BHOpaTH HiMmelbke mpaBo. Kpim Toro,
0OMEKEHO KOJIO IOPUCAMKIIINA, MPaBO SKUX MOXKEe OyTH OOpaHO B 3allOBITi, SIK

[IPaBWIO, II€ IOPUCIOMKINI, 3 SAKUMH CIIQOKOJABEIlb Mac 3B’I30K B CHII
) ) Yy
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TPOMAJSTHCTBA, MOMINUII0 a0o mepeOyBaHHsA, a00 B CWIy TOro, MmO Ha iX
TEPUTOPIi 3HAXOJAUTHCS CHAJAKOBE MAHHO.

Jlo dmcnma kpaiH, SKi JOTPUMYIOTBCS CHCTEMH PO3JUIBHOCTI CITaJKOBOi
Macd, 1, BIAMOBIIHO, MOJICTAaTYTHOCTI CIAJKyBaHHS, TPAAUIIIHHO BiIHOCATH
JIEp’KaBH «3arajibHOTO MpaBa». 3BICHO K, II€ J0 MEBHOI MIpH MOB’A3aHO 3 TUMHU
MiIX0JaMHt, $KI BHUKOPHUCTOBYIOTHCS B aHTJIOCAKCOHCHKOMY TIpaBli 3 METOIO
MOSICHEHHS CYTHOCTI CITaIKyBaHHS.

3rifHo 3 TM[PUNUCAMU  AHIJIKACBKOTO Ta aMEPUKAHCHKOrO IpaBa,
CHaJKyBaHHS PYXOMOTO MaifHa MiAMOPSIAKOBYETHCS MPaBy JOMILIUIi TOMEPIIOTrO
Ha MOMEHT Horo cMepTi (1€ TPaBUIO 3aCTOCOBYETHCS TUTBKHU JI0 CTIAKOEMCTBA Y
BJIACHOMY pO3YMiHHI CJIOBA, HE BpPAaXOBYIOYHM IIpaB JEp>KaBH Ha BIIyMEpPIy
crnaauuuy). B AHrmii BiAMOBiHE MpaBuiIo OyJI0 BCTAHOBJIEHO B MPEIEACHTI
1744 poky [199, c. 193] i cBiAUNTh, IO PyXOME MaHO 3a BIJICYTHOCTI 3alOBITY
PO3MOAUIAETECS MK CHAJAKOEMISIMU 3a 3aKOHOM JOMIIIUTIO CHAKOJaBIs B
MOMEHT #oro cmepri. lLleil 3akOH BH3Hayae KOJIO OCIO, 3aKIUMKAHUX [0
CIAJKOEMCTBA, YaCTKy KOXKHOTO, TIPaBO TMOJJAHHS, TIpaBa JAPYroro 3 TMOIPYKKS,
BIJIMOBIAQIBHICTD CIAIKOEMIIIB 32 OOpraMu Ta BCl 1HINI MTATAHHS MPABOBITHOCHH
010 chajakyBaHHs. ToW ’ke€ 3aKOH peryJiloe CHaJKyBaHHS 3a 3aloBITOM B
pyXoMe MaitHo, 3aMoBiIANIbHY JI1€3AaTHICTD 1 POpMY 3amOBITY.

[Ilo ctocyerbest CIIA, TO pokTpuHa 1Ii€i JepkaBU 1 MpakTHKa B
OCHOBHOMY JIOTPUMY€TbCSI THUX >K€ MPHUHIMUIIB, 10 1 y BenukoOpuranii.
Heodimilina xoaudikaliisi KOJI31MHOTO MpaBa, YMHHOTO B OLIBIIOCTI IITaTiB
(Restatement Of the Law of Conflict of Laws as adopted and promulgated by the
American Law Institute at Washington D.C. - Restatement I) [220], micTuna
OUTAaHHS TMpPO KOJI3li B Trady3l CHaAKyBaHHA Ta il OCHOBHI IOJIOKEHHS.
CnankyBaHHST  HEpPyXOMOIO  MaiiHa  BHM3HA4YaeTbCs 3a 3aKOHOM  MOro
Micuie3HaxokeHHsT  (§ 245). Posmoninm  pyxomoro MaifHa BimOyBaeThCs 3a

3aKOHOM JIOMIIILTIIO CITaIKOAaBIl B MOMEHT ioro cMepTi (§ 303).
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XapakTepus3yloun MpPaBOBI MOJOKEHHS, M0 CTOCYIOTbCA periaMeHTali
MIKHAPOJHUX CIAJKOBHUX BIJHOCHH B CUCTEM1 KOHTMHEHTAJILHOTO TpaBa B IpaBi
@paniii, HeOOXITHO B TEPIIy Yepry BKa3aTH, IO XOYa B 3aKOHOIABCTBI IIi€i
KpaiHU BIHOCHO CHAJKyBaHHS 1 BCTAHOBJIEHA KOHIICTIISA YHIBEPCaIbHOTO
IPaBOHACTYITHUIITBA, aJileé BIJTHOCHO TAaKOTo, L0 MOB’S3aHE 3 MPABONOPSIAKAMU
JNEKUTBKOX  JepkaB, (paHily3bka JIOKTpMHAa 1 TIpaKTUKa  HEYXUJIBHO
JOTPUMYIOTBCA TPHUHIMIY MOJICTaTyTHOCTI cHajaKyBaHHsA. HepyxomicTe, sika
3HaXOMUThcs y DpaHiii, B TOMYy YHCIl Ta, SKOKI BOJOJIIOTH 1HO3EMII],
HiIKOPAIOThCS  (PpaHIly3bKOMY 3akoHy. HalOinbln 3araqpHUM NPaBUJIOM il
JAaHUX TOJIO)KEHb BUCTyNA€ OE3MEepPEUHICTh iX 3aCTOCYBAaHHS B PEYOBO-IIPABOBIM
raiysi. Te3a mpo Te, 1110 IPUITKCH JaHOT CTATTI CJiJ] MOUIUPIOBATH 1 HA BUMAIKU
CHaJIKyBaHHS HEPYXOMOCTI, €, K BHUIHO, BUBEJCHOIO B Pe3yJbTaTl TIIyMadCHHS
cynoBoto mnpaktukow. Ile Oyno miarBepmkeno Kacamiithum Cygom @pawniiii.
3okpema, B pimenHi no cropasi Bendeddouche Bim 3 ciuns 1980 poky
TOBOPHWJIOCS, IO «(paHIy3pbKMi 3aKOH BH3HAuae TMepenadyy Yy CHajoK
HEPYXOMOCTI, po3TamoBaHoi y @panii» [205].

CyvacHa (paHily3pka JIOKTpHUHA MPUIIISLE OCOOJMBY yBary mpobiemi
«pO3IICTUICHHS MDKHapoaHuXx coagmmey («morcellement des successions
intematinales»), BIJICTOIOIOYHM JOINJBHICTG 1 JIOTIYHICTH JAaHOTO sBHINA. K
BUILJIMBAE 3 BUKJIAJACHOTO, OCHOBHI TPYIHOII, CYMyTHI CHUCTEMI PO3JUILHOCTI
CHaJKOBOI MacH, MOJSATaloTh B TOMY, IO JI0 CHAJAKYyBaHHS 3aCTOCOBYIOTHCSA
KUJIbKa MPaBOMOPAIKIB, CIIJIbHA Jis AKUX CKJIaJHa a00 HaBITh HEMOXJIUBA. Y TOU
&e 4ac, OyJe MOMUIIKOI0 CTBEPDKYBAaTH, IO CUCTEMA YHITAPHOCTI CIaJKOBOTO
MaliHa XapaKTEPHU3y€EThCS MPOCTOTOIO 1 JIETKICTIO (PAKTUIHOTO BUKOPHUCTAHHSI.

He Bukinkae CyMHIBIB, IO Pi3HI MiAXOJAX /10 BCTAHOBJIEHHS MpaBa, IIO
periiaMeHTy€e CHaJKyBaHHS, MPU3BOJAATH [0 BUHUKHEHHS JOCHTHh 3HAYHUX
pPO301KHOCTE B MpakTUIll MDKAEpKaBHUX BigHocuH. [1[00 yHUKHYTH IIHOTO,

Jep>KaBU MIParHyTh Y3TOJUTH KOJI31iHI MUTaHHS YCMaAKyBaHHS. EQekTuBHIIIMM
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3ac000M TaKOTO Y3TO/KEHHS € IHCTUTYT MDKHApOJHHMX JOTOBOPIB y cdepi
CHaJKyBaHHS.

HopMu MiKHApOAHMX JOTOBOPIB PETYIIOIOTh HE TIIBKA MDKACpPXKaBHI
BIIHOCHHH, aJie 1 BiIHOCUHU, SKI BUHUKAIOTh MK (I3UYHAMH Ta FOPUIAIHAMA
oco0aMH Jiep:kaB, 110 MiANUCATN MIXHAPOJHY yroay. MiKHapoaHUH JIOTOBIp €
JDKEpEJIoM MIKHApOJHOTO MPUBATHOTO TpaBa. HesBakaroun Ha Te, 110 JepkaBa
BiJI CBOTO IMEHI MiIMUCYE MIKHAPOJHI JOTOBOPH, YTOJH, IO CTOCYIOTHCS CaMe
IIPUBATHOIIPABOBUX BIJHOCHH, 1 Oepe Ha cebe 3000B’s13aHHS CYBOPO BUKOHYBATH
naHi 3000B’s3aHHS, aje Il yroau ajapecoBaHl HE A0 JAep)KaBH, a 10 ii
HalllOHAJIbHUX OpraHiB, (I3UYHUX 1 IOPUAUYHHUX OCIO, TOOTO 10 Y4YaCHHKIB
IIUBUILHO-TIPABOBUX B1JIHOCHH.

[Tounemo 3 mocHiIKeHHS 0araTOCTOPOHHIX MIXHAPOJHO-IPABOBHX AKTIB,
B SKHX BPETYJIbOBaHI MpaBUjia Ta MOPSIOK MIKHAPOTHOTO CIIaKyBaHHS. Jlo HUX
HaJIeXKAaTh:

l. ['aa3pka KOHBEHLISI MPO KOMI3li 3aKOHIB, AKlI CTOCYIOThCS (hopmu
3aIlOBITaJIbHUX PO3MOPSIHKECHB Bi 5 sk0BTHsI 1961 poxky [85].
. KongeHnriis, 1o nepeadayae eIMHUAN 3aKOH MPo (HopMy MIKHAPOTHOTO
3aroBiTy Bijg 26 x0oBTHsS 1973 poky [84].

1. ['aa3pbka KOHBEHIIiS 100 MDKHAPOJHOTO YIPABIIHHS MailHOM
nomMepiux oci6 Bix 2 xoBTHA 1973 poky [83].

V. ['aa3pka KOHBEHIlSI TIPO TIPaBO, IO 3aCTOCOBYETHCS JIO MakHa,
PO3MOPSIIPKEHHS IKUM 3/I1MCHIOETHCS Ha 3acaiax JI0BIPYOi BJACHOCTI, 1 MPO MOTo
Bu3HaHHs Bix 1 jumas 1985 p. [204]

V. KoHBeHI1ist ipo mpaBo, 110 MiAJIArae 3aCTOCYBAHHIO J0 CIIaJIKyBaHHS
HepyxoMoro MaiiHa (mianucana B ['aasi 1 cepmast 1989 poxky) [24].

[Maazpka KonBeHIlis mpo KoJi3ii 3aKOHIB moA0 (opMH 3aMoBITIB, BUNHEHA
5 wxoBtHa 1961 p. Ii HOopMM MaloOTh JeKimbka KOMi3iMHHX TNpPUB 30K,

3aCTOCOBYBAHUX JI0 BU3HAYEHHS JIMCHOCTI 3aMOBIJAIBbHOTO PO3MOPSKCHHS Yd
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TaKOTo, L0 BIAMIHSE MOMEpeaHe 3amoBiganbHe po3nopsmkenHsa. Jlo KonBenuii
npuegHanucs ABcTpis, benwris, borcsana, BenukoOpuranis, Ipnanmgis, o.Mopic,
Hopgeris, [Tonpma, Ceazinena, ®imxki, @panmist, ®PH, IlIsetinapis, FOrocnasis,
FOAP, Snownis. Tnymauenns 1iei KonBeniii 3miiicHMB mpodecop TMpasa
[Tapusbkoro yniBepcutety A. bartidbdons. 3amnopinanbHe po3NOPSIKEHHS 1
PO3MOPSIKEHHS TIpo oro Biaminy 3a KonBermiero (ctatTi 1, 2) milicHI 3 TOYKH
30py (Gopmu, SKIIO BOHA BIAMOBIJAE BHYTPINIHBOMY IpaBy OJHIE]I 3 JeprKaB-
YYaCHHUIIb: Ha TEPUTOPIl AKOI 3HAXOAUTHCS MICIE 3M1MCHEHHS 3aloBiAaJIBHOIO
PO3MOPSIKEHHS; O TPOMAIIHCTBA SKOTO HAaJIeKaB 3aloBiad; Ha TEPUTOPIi
AKOTO 3aloBiJlad MaB CBIA JOMILWJIINA: HAa TEPUTOPIi SKOrO 3aloBiiad MaB
3BUYaiiHE Miclle TepeOyBaHHS;, Yy BHUIIQJIKy 3aroOBITY HEPYXOMOCTI — 3aKOHY
JIepKaBH, JIe BOHA 3HAXOAUTHCA.

Jlist 3actocyBaHHS YHI(IKOBAHHMX KOJII3IMHUX HOPM JO MOJIOKEHb, IO
CTOCYIOThCsSI (popmu 3amoBiTy, KOHBEHIlsS BiJICHJIa€ O HOPM HAI[lOHAJIBLHOTO
mpaBa, fKi OOMEXYIOTh JOIMYCTUMI (POPMHU 3aMOBINAIBHUX PO3NOPSIHKEHb Y
3B’SI3KYy 3 BIKOM, TPOMAJSIHCTBOM YH IHIIMMH OCOOMCTUMHU XapaKTEPUCTHKAMU
3amoBijaya. Jlisi HOpM MOIIUPIOETHCS 1 HA CB1JIKIB (cTaTTs 5). 3riIHO 31 cTaTTero 9
KonBeHl11ii, Ko’)kHa JOTOBIpHa JepKaBa MOXKE 3ape3epByBaTH 3a COOOIO MPaBO
BHU3HAYATH y BIJMOBIIHOCTI 13 3aKOHOM CYAY MiCIIe JOMIIMJIIIO 3aIoBi1aya.

[Naazpka KoHBeHIIis 1110710 MI>XKHAPOAHOTO YIIPABIiHHSA MAHOM IOMEPIIMX
oci6 Bix 2 xoBTHS 1973 poky 1 Bammnrronceka KonBenrist npo equnuii 3akoH
po GopMy MIKHAPOJHOTO 3amoBITY BiJ 26 x0BTHA 1973 poKy periaMeHTyIOTh,
3pO3YM1JIO, BJKE 30BCIM 1HIII TTUTAHHS.

["aa3zpka KOHBEHIIIS 100 MDKHAPOIHOTO YMPABIIIHHSI MaHOM ITOMEPIIHX
oci0 Bim 2 sxoBTHsA 1973 poky [83] ckimamaerbest 3 46 crareit, me crarts |1
nepeadavae BCTAHOBJICHHS MDKHAPOIHOTO cepTHdikara, 1Mo BU3HA4YaE€ 0COOy UM
0C10, YITOBHOBaXEHUX YMPABIATA PYXOMUM MaiHOM MOMEPJIOT 0coOH, 1 BKa3ye ii

ab0 ix nmoBHOBaxeHHsS. Lleil AOKYMEHT 3aKpiIullo€ MparHeHHs Aep>kaB — MOro



66
YYaCHUKIB — JI0 3aCHYBaHHS MIKHAPOJHOTO cepTU(]IKaTy MO BCTAHOBJIEHHIO KOJa
0ci0, TOMYIIEHUX A0 YIPaBIiHHSA PyXOMUM (1 HEPYXOMHUM) MaMHOM TTOMEPJIOTO.
Taxuit cepTudikar CKIaIa€ThCs KOMIIETEHTHUM OPraHoM, SIK MPaBUIIO, CYJI0BOIO
ab0 aaMIHICTPAaTUBHOIO 1HCTAHINIEIO, B JIEPKaBl — MiCIIl 3BUYAIHOTO MPOKUBAHHS
nomepioro. [Iponenypa Bu3HaHHs cepTudikaTa 3411MCHIOETHCS LUIIXOM IPOCTOTO
oroJyiomeHHsl. MoxnuBa, mpaBjaa, ¥ iHma (opma BU3HAHHS cepTudikara, KOIu
pillIeHHA TpuUiiMae TOW K€ KOMIETEHTHUH opraH. AKT BH3HaHHS cepTudikarta
Ha/la€ HOro BJIACHUKY IIPABO IIPU MPOCTOMY IpEAa’SBIEHHI NpUiMaTu (Tak camo
AK 1 TOMaraTUucs MPUUHATTA) OyIb-SKUX 3aXHUCHUX 1 TEPMIHOBUX 3aXOIB I0JI0
CHAJKOBOTO MaiiHa 3 JHSA HaOpaHHS CepTU(PIKATOM CHIIM 1 MOPOTATOM BCIET
poleAypH Horo BusHauHs (crarti 10-11).

B minomy Taka cBoOoma niii TUIbKM cropusie eQEeKTHBHINM peanmizauii
nosioxkeHb KOHBEHIli, OCKUIbKM KpaiHU-y4YacHHUL He 3000B’s3aHI CTBOPIOBATH
SAKUWCh HOBUM OpraH, a MOXXYTh IOPYYUTH 0GOPMIIATA MDKHAPOAHI cepTUdIKaTH
TUM JEp’KaBHUM oOpraHaMm a0o caMo3alHATI mnpodeciiiHiii ocoll, SKI BKe
BUKOHYIOTh aHAJIOT14HI PYHKIIT B chepl crnagKkyBaHHs (HAlIPUKIIad, HOTAplyCH).

3a 3araJpHUM MpaBWIOM, Ui BU3HAYEHHsS BJIACHMKA MIKHApPOIHOTO
ceprudikara 1 HOro IMOBHOBA)KEHb KOMIIETEHTHUM OpraH 3acTOCOBYE CBOE
BHYTpIIIHE MpaBo. Take Kodi31iiHe MPaBUIIO MAKCUMAJIBHO CIPOIIY€E Ha MPaKTHULI
mpolec BuAadi ceprudikara, OCKUIBKA KOMIETEHTHUN OpraH BUKOPUCTOBYE
BUKJIFOYHO HaIllOHAJIbHI HOPMHU CBOET JepKaBH.

Pazom 3 Tum, KoHBeH11is nependavae Takox J1Ba BUMAAKH, MPU HASBHOCTI
AKUX YIIOBHOBQKEHUW OpraH Mae MpaBO CKOPUCTATHUCA 3aKOHOM «lex patriay 1
BU3HAYUTH KEPYIOUMX CIAJIKOBOTO MaifHa BIJAMOBIIHO JO BHYTPIIIHBOTO
3aKOHO/ABCTBA KpaiHU, TPOMAITHUHOM SIKO1 € CIIaJIKO/IaBellb:

1) sIKII0 JepskaBU sIK 3BUMAMHOTO MiCLs MPOKUBAHHSA, TaK 1 TPOMaSTHCTBA

IIOMEPJIOT0, 3pOOHIIH PO 1€ BiAMIOBIIHI 3aCTEPEIKCHHS;
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2) AKIIO TUTHKW JEpKaBa TPOMASHCTBA TTOMEPJIOTO 3po0uiIa BiAMOBIIHE
3aCTEPEKEHHs MPO 3aCTOCYBAaHHSA CBOI'O BHYTPIIIHHOTO 3aKOHOAABCTBA, 1 SKIIO
CHaJIKOJaBelb MIPOKUBAB B KpaiHi, e opopmiseTses cepTudikat (ToOTO B KpaiHi
3BUYAMHOTO MICIS TPOXKHBAHHA) MEHIIE S5 POKIB 7O MOMEHTY CMEpTi.
3a3HaunMo, 110 YKpaiHa He MpU€eIHAacs J10 111€i KOHBEHIII].

Jlpyra i3 3a3HaueHnx KoHBEHII permaMeHTye 3aCTOCYBaHHS TaK 3BaHOTO
OJIHAKOBOTO 3aKOHY PO (OpMYy MI>KHAPOTHOTO 3arOBITY.

3rigHo 31 crarrero 1 YHI(iKOBaHOroO 3aKOHY 3aIlOBIT € JIHCHUM BiJHOCHO
dbopMH HE3aNIeKHO, 30KpeMa, BiJ MICISI HOTO BYMHEHHS, MICIIE3HAXOHKCHHS
aKTUBIB 1 TPOMAASHCTBA, MICUA IPOKMBAHHSI Ta MicUsd nepeOyBaHHA
CIAJKOJABIl, SKIIO BiH BYMHEHMH Yy (OpMi MIKHAPOJIHOTO 3amoBiTy. Y
TUIIOBOMY 3aKOHI TIiepefdadyeHo, IO 3aKOH HE 3aCTOCOBYEThCS 10 (opMmu
3amoBIIaJIbHUX PO3MOPSKEHb, BUNHEHHX JIBOMA a00 O1ble 0ocobaMu B OJHOMY
JOKYMEHT1 (cTarTs 2), 3amoBIT Mae OyTH BYMHEHO B MHUCHMOBIA ¢opmi 1
MIJIMUCAaHO OCOOMCTO CIAJKOJaBIEM, 3aMOBIT MOXE OyTH BUKOHAHO OYJib-SIKOIO
MOBOIO, HAITMCAHUM B1Jl PyKH a00 3a JOMOMOrow Oyab-sSKHX 3ac001B (cTaTTs 3).
3rimHo 31 crarTero 4 chaakodaBellb B MPHUCYTHOCTI JBOX CBIJIKIB 1 0coOu,
YIOBHOBAXEHOI 3aCBITYUTH aKT, TIPOTOJIOIIYE, 0 3a3HAYCHUIN JOKYMEHT € HOoro
3aloOBITOM, 3MICT SIKOrO BiH 3Hae. KpiM 1pOro, 3amoBijad HE T[OBUHEH
MOBIJIOMJISITH CBiJIKaM a00 YITOBHOBaXKEH1M 0c001 Ipo 3MicT 3amoBiTy. HeobximHo
BII3HAYUTH, 110 BalMHTTOHChKAa KOHBCHIlS HE TMOPYIIye HalliOHAJIbHE
3aKOHOJIAaBCTBO JOTOBIPHOI CTOPOHHU Ta HAJA€ 3aMOBiavyy MAaKCUMaJbHI TapaHTIi
IOJI0 MOro BOJICBUSBICHHS. TakuM 4YMHOM, OOpaBmiv 110 (opMmy, 3amoBigad
MO)ke OyTH BIEBHEHMH B TOMYy, IO 3amoOBIT OyAe BU3HAHO AIMCHUM Yy BCIX
KpaiHax-y4yaCHULAX KOHBEHIII].

BammHrToHChKa KOHBEHIIISI SIBJIsIE COOOI0 CEpHO3HY TapaHTIIO0 TMPUHITUITY
CBOOOJM 3aloBITy, OIBII TOTO — CTBOPIOE YMOBH ISl CHPABEIIUBOTO

CKacyBaHHs a00 3MiHM BXK€ BUMHEHOrO 3aroBiTy. OJHaK JaHa yroja He B CHJIaX
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BIUTMHYTH Ha XiJI TOAIH, SIKI 4aCTO MArOTh MPOOJIEMHUIN XapaKTep 1 HaCTyNaroTh
BXKE IMICIIsA BCTYITy 3amoBITY B cuity [162, ¢. 85].
3rigHo 31 cTaTTero 6 ["aa3pkoi KOHBEHIIII PO MPABO, IO 3aCTOCOBYETHCS 10
MaliHa, PO3MOPSKEHHS SKUM 3IIHCHIOETHCS HA 3acajax JOoBipuoi BIACHOCTI, 1
npo Horo Bu3HaHHSA Bif 1 aumas 1985 p. [204], oco6i, 110 mepenae ycnaakoBaHe
MaiHO, PEKOMEHAYETHCS CaMOCTIMHO OoOpaTH TpaBo 1 cCHOpPMYIIOBATH MOTHUBU
CBOTO BHOOPY B CHEIIaJbHO MIATOTOBICHOMY akTi. Skmo BuOip mpaBa He
BIIOYBCS, TO AIIOTH IOJIOKEHHS Ti€l MPABOBOi CUCTEMH, 3 SIKOIO CHAJKyBaHHS
noBip4oi BilacHOCTI HaWTicHime moB’s3ani [110, ¢. 533]. /s BcTaHOBICHHS
TaKOTO MPaBOBOTO 3B 3Ky KOHBEHIIIS MPOMOHYE BAATHCS a00 10 3aKOHOJAABCTBA
Ti€T KpaiHU, HA TEPUTOPIT AKOI Ji€ TOBIPUYMI BJACHUK YCIIaJJKOBAHOT'O MaiftHa, abo
70 3aKOHOJABCTBAa JEP)KaBH, B MeXaX SKOI 3HAXOAWTHCS IICHTP YIIPaBIiHHS
TpactoM, GoHI0M 1 T. 1. (cTarts 7). Jlo 1i€i koHBeHIIl1 YKpaiHa He TpueaHaIacs.
KonBeHiss mpo mpaBo, IO MJIATAa€ 3aCTOCYBAHHIO 0 CHAJAKyBaHHS
HepyxoMoro MaitHa (mignmucana B ['aasi 1 cepmas 1989 poky) [24], mano
Bizp13HseThCs Bl KonBenuii 1961 poky. Bona Takox Hajae MOXKIUBICTh BUOOPY
nmpaBa HAMOUTIBII TICHOTO 3B’SI3KY IS perjaMeHTallli mpaBOBIAHOCHH y cdepi
CraJKyBaHHS Hepyxomoro MaitHa. Opumnune odopmieHHS Takoro BHOOpPY
3MIMCHIOETBCSL 3a JIOMOMOTOK BiANOBiAHOI 3asBu. dopma 3asBU Ta i1 3MiICT
BU3HAYAIOTHCS 3a 3aKOHAMM Ti€i KpaiHH, /e BOHA 1 CKJIQIA€ThCs, HE BIIKUIAIOYH 1
3aCTOCYBaHHS IpaBa JEp>KaBU 3a MPHUHIIMIIOM TICHOTO 3B’s3Ky. Pazom 3 Tum
pPO3IIISIHYTa KOHBEHIlS BKa3ye, IO 3aCTOCYBaHHS 3aKOHIB JEP)KaBH, 3 SKOIO
0co0a-y4yaCHUK TPABOBIIHOCHH MIATPUMYE PEATbHHUI 3B’SI30K, MOMJIMBO JIMIIIE
TOJI1, KOJIM TIPaBO IIi€] JAepKaBU HE BKA3ye, IKUMH caMe€ HOPMAaTUBHUMH aKTaMU
cma kepyBatucs. KonBenuis 1989 poky HamimeHa 1 cnenuiyHUMU
BJIACTUBOCTSAMHU. 30KpeMa, B Hii BCTAHOBJICHO, IO NPEACTABICHI KOJi31iHI

MIPUHITUIN TTOKJIMKAHI BCTAHOBJIIOBATH MIMCHICTH YTOAM IMOJO0 CHAJKOEMCTBA SIK
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JOKyMEHTa OCOOJMBOTO POy, SKHUW BH3HAYA€, KOJIM BHHHUKAIOTH TIpaBa Ha
CHAIIMHY, IK BOHH 3MIHIOIOThCS a00 MPUIHHSIOTHCS (cTaTTi 9—12).

VY MDKHApOJAHOMY TIpaBi OJHUM 3 HAWOUIBII TMONIMPEHWX HAMPSMKIB €
VKIagaHHS Yroa Tpo mpaBoBy jgomomory. Ilim MiXkHApOIHO-TIPABOBOIO
JIOTIOMOT'OI0  PO3YMIEMO CIIPUSIHHS, 110 HAJA€ThCA CyJaMU Ta YCTaHOBaMHU
IOCTUILIT OfHI€T Aep:kaBH, CyJaM 1 YCTAaHOBaMM IOCTHII IHIIOI JAEp)KaBH, 1€
BU3HAYAETHCS MOPSAAOK 1 MEXI1 11 HalaHHs. Y IOrOBOpax IMpo MPaBOBY JOTIOMOTY
BCTAHOBJIIOIOTHCSI HOPMU MAaTeplajJbHOTO, MIPOIIECYATBHOT0, a TAKOXK KOJI31iMHOTO
XapaKkTepy, Kl PerJaMeHTYIOTh TaKl TUTaHHS, SK: IPABOBUHN 3aXUCT TPOMAJISH Ta
IOpUIMYHUX 0C10, MNpaBOBE CTAaHOBHUINE 1HO3EMIIIB, iX MPABO3JIATHICTh Ta
J€3MaTHICTh, MUTAHHS IT1JIBIJOMYOCTI CIIOPiB, HOPMH, IO PETYJIIOIOTh CiMElHI,
CMAJKOBl BIJHOCUHHU, CYJIOB1 JOpYYEHHS, B3a€MHE BU3HAHHS Ta BUKOHAHHS
1HO3€MHHUX CYJIOBUX PIIIEHb 1 T. 1.

B pamkax CH/I onHi€ro 3 BaXJIMBUX KOHBEHIIIH, IO PETYJIIOIOTH CIAIKOBI
BIIHOCHMHHU, € KOHBeHLIs Npo MpaBOBY AOMOMOTY Ta MpPAaBOBI BIJHOCHUHHU Y
LUMBUIBHHUX, CIMEMHHUX 1 KpUMIHaJIBHUX cropaBax Bif 22 ciudsg 1993 p. (mam —
Konsenmis CHJI 1993 p.) [119]. V crarri 1 Kousenmii CHJI 1993 p. 3akpirieHo
MOJIOKEHHS, 110 TPOMaJISIHU KOKHOI 3 JloroBipHux CTOpiH, a TaKOX OCOOH, SIKi
MPOKMBAIOTh Ha il TEPUTOPIi, KOPUCTYIOTbCA HA TEPUTOPISIX BCIX I1HIIMX
JloroBipanx CTOpiH MIOJ0 CBOIX OCOOMCTHX 1 MaWHOBHX MpaB TaKHUM CaMUM
IIPaBOBHM 3aXHUCTOM, sK 1 BiacHl rpomMansau Jlorosipuoi Ctoponu. [lane
MOJIOKEHHS 03Havae, 1m0 (Hi3uYH1 Ta IOPUANYHI 0COOM KpaiH-y4aCHUIL KOHBEHIIIT
MaloTh PiBHI MPaBa, 3a 3aXMCTOM CBOiX MOPYIICHUX MpaB 1 CBOOO ] MaIOTh MPABO
3BEpTATHUCS JO0 CY/IB Ta IHIIUX YIMOBHOBAKEHUX OPTraHiB, SIKI 3HAXOMSTHCS Ha
TEPUTOPIi KpaiH-y4aCHUIb KOHBEHLII].

[Mutanasm cnagkyBanHs B Konsenrii CHJ/[ 1993 p. mpucssueHi kijgbka
mojoxkeHb (crarti 44-50). 3rimHO 31 crarrero 44 KOHBEHINN, TPOMAaIsSHH

HoroBipaux CTOpiH MOXYTh yCHaJKOBYBaTH Ha TepUTOpii 1HIIUX JlOroBipHHX
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Cropin maifHO abo mpaBa 3a 3aKOHOM a00 3a 3alOBITOM Ha PIBHUX YMOBax 1 B
TOMY K 00cs31, K 1 rpomaasHu 1€l JloroBipHoi CTOpOHU. 3 BOTO MOJOXKEHHS
BUILJIMBAE, IO JJIs TPOMAIsSH KpaiH-y4yaCHUIIb KOHBEHIII B MOBHOMY 00cs31
3a0e3meuy€eThCs TPABOBUHM 3aXHMCT iX CIAIKOBHX TpaB, MPH CIAIKyBaHHI HE
CTaBUThCS MUTAHHS PO B3aEMHICTD, JII€ MPUHITUIT PIBHOCTI HE3AJIEKHO BIJT MICIIS
MPOKMBaHHS a00 MiCI 3HAXO/KEHHS YycragkoBaHoro MaiiHa. Crartsa 45
Konsenmii CHJZI 1993 p. roBoputh, 10 MPaBO CHaIKyBaHHS BU3HAYAETHCS 3a
3akoHO/IaBcTBOM JloroBipHoi CTOpOHHM, Ha TEpUTOPIi SIKOT CHAAKOJABEIL MaB
OCTaHHE TIOCTIMHE MicIle TPOKMBAHHS, a CHAJAKyBaHHS HEPYXOMOIro MaiHa
BU3HAYAETHCS 32 3aKOHOJIABCTBOM Ti€l KpaiHU, HA TEPUTOPIi IKOT 3HAXOIUTHCS 11€
MaiiHO. B 1aHoOMy TOJIOKEHH1 3aKpiIUICHO PO3MICTUICHHSI CHAJKOBOTO CTaTyTy.
[lepexin Bimymepisioro maitHa B Konsenuii CHJL 1993 p. Bupimyerbcs Takum
YUHOM: KOJM MailHO CTa€ BIIyMEpJIMM, TOOTO CHAIKOEMII BIAMOBHIUCS BIJ
CHAJIIMHA 200 BCl CMAIKOEMIII TTOMEPJIM, HE BCTUTHYBIIU MPUWHSITH CHAAIIMHY,
JepkaBa, TPOMAIIHUHOM sIKOi OyB CHaJKOAaBEIlb, MOXE TNPETCHIYyBaTH SK
CHaJKOEMEITh 32 3aKOHOM Ha BiyMepene pyxoMe MaifHO CBOTO TPOMa/IsTHMHA 3a
HAsSIBHOCTI TaKOTo, SIKIIO HAIIOHAJbHE 3aKOHOJABCTBO CHAIKOAABIIS JOIYCKA€e
take crnankyBanHd. Y Kousenuii CHJI 1993 p. nutanHa 3amnoBigajibHOL
J€31aTHOCTI 3amoBijiaya, ¢hopma 3amoBiTy PEryaloe€ThCcsl Ha MiACTaBl CcTarTi 47,
sgKa Tepeadavae, 1Mo 37aTHICTH OCOOM J0 CKIIAJIaHHS 1 CKacyBaHHsS 3alloBITY, a
TakoX (popma 3amoBiTy 1 HOT0 CKaCyBaHHsI BU3SHAYAIOTHCS 32 MPABOM TI€i KpaiHH,
Jie 3aIoBiJlady MaB MiClie IPOKUBAHHSA B MOMEHT CKjadaHHs akTy. OJHaK 3amoBiT
ab0 MOro ckacyBaHHS HE MOXYTb OyTH BHW3HaHI HEIIWCHUMU BHACIIIOK
HEJIOTPUMaHHS (POPMHU, SKIIO OCTAHHS 3aJI0BOJIBHSIE BUMOTAM IpaBa MICISI HOTO
ckinananns [119].
3a3HaumMo, 10 y Crily 00’ €KTUBHUX MPUYUH HOPMU 3a3HAYCHOI KOHBEHITIT
3acTapijiv, TOMY BUHUKJIA HEOOXITHICTh MPUHHATTS HOBOi KOHBEHITT. Y 3B’SI3KY 3

UM Oyno npuiiHsaTo KOHBEHII1I0 Mpo MpaBoOBY JOMOMOTY 1 MPABOBI BIIHOCUHU Y
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[UBUIBHUX, CIMEHHHX 1 KpUMIHATBHHUX cripaBax Bix 7 skoBTHs 2002 p. [82] IIpore
3a3Ha4YUMO, 1110 KHIlIMHIBCbKa KOHBEHIIIS HE BHEC/A ICTOTHUX 3MiH y TTOPIBHIHHI
3 MOJIOKEHHAMHU M1HCHKOT KOHBEHIIIT B PErYJIIOBaHHS BiTHOCHH 31 CIIaJKyBaHHS.

[IponoBxyroun  JOCHI[DKEHHS  JDKEpesl  MPaBOBOIO  PETYNIOBaHHS
MDKHApPOJHUX CHAJKOBUX BIJIHOCHH, 3a3HAYMMO, MI0 CHAJKOBl BIJIHOCHUHU
PETYIIOIOTBCS TAKOX 3a JOMOMOTOI0 JIBOCTOPOHHIX Yrof. Y JIBOCTOPOHHIX
JOTOBOpax MpO TMPaBOBY JOMOMOTY BCTAHOBIIOIOTHCS MPABOBI HOPMH, IIIO
pPeryJIol0Th MPHUBATHOIPABOBI BIIHOCUHM MiX (I3UYHUMH 0OCO0aMU PIZHUX
KpaiH, 3 OIJIAly Ha OCOOJIMBOCTI HAIIOHATBHHUX 3aKOHOJIAaBCTB JJOTOBIPHUX KpaiH.

B nporeci po3poOku TBOCTOPOHHIX Yroj MPO MPaBOBY JOMOMOTY KOXHA
KpaiHa OpIEHTYEThCS HA CBOE€ HaIllOHAJTIbHE (BHYTPIIIHE) 3aKOHOAABCTBO. Lle
MOB’SI3aHO 3 THM, L0 B HAlIOHAJbHOMY 3aKOHOJABCTBI PI3HMX KpaiH KOJI31MHI
HOPMH, HANpUKIAI, B Taly3l CIIaJKyBaHHS, IPYHTYIOTHCS HAa PI3HUX YMOBax —
IPOMAISTHCTBO a00 MiCIle MMOCTIMHOTO NPOXKMBaHHA crnaakodaBisd. Komisii,
KOH(DJIIKTHI ~ CUTyalli MOXYTb BUHUKHYTH HE TUIBKM MDK HOpMaMu
MarepiajlbHOrO MpaBa PI3HUX JAEpXkKaB, a W MDK KOJI3IMHUMU HOpMamu. 3a
JIOTIOMOTOI0  IBOCTOPOHHIX  JIOTOBOPIB, YrojJ MOXHA YCYHYTH 31TKHEHHS
KOJI31MHUX HOPM PI3HHX KpaiH.

Koni3iitHi HOpMH JBOCTOPOHHIX YrojA MaroTh JeiKl OCOOJIMBOCTI: TMO-
nepiie, HOpMU MIKHAPOJTHUX YTOJ] € HEBIJ EMHOIO YaCTHHOIO MPABOBOI CHCTEMU
KpaiHu, BOHH MarOTh MPIOPUTET MO BIAHOIIECHHIO O HOPM BHYTPIIIHBOTO IMPaBa;
no-Apyre, JUisl 3aCTOCYBaHHS NPaBOBUX HOPM MIXKHAPOJHUX Yrojd HEO0OXiJTHO
NpOWTH TIpolec iX TpaHchopmarllii y BHYTPIIIHE 3aKOHOJABCTBO, IO-TPETE,
KOJI31iHI HOpMH yTroj Oe3MocepeHbO BIJCHIAIOTH 10 MaTepiaJbHOTO IpaBa
KpaiHu, B pe3yJIbTaTi BUKJIIOYAETHCS BIJICUIIAHHS BiJl OJIHIET PABOBOT CUCTEMH JI0
1HIII01, 1 HABMaKH, TOOTO MPoOIeMa 3BOPOTHOTO BiJICHJIAHHS HE BUHUKAE.

MO>XJIMBICTh 3aCTOCYBAaHHSI HOPM JBOCTOPOHHIX YTOJI 3aJICKUTh HE TIIbKU

BiJl HAIBHOCTI a00 BIJCYTHOCTI BHYTPIIIHbOJEPKABHOTO AKTY OJIHIEI JepKaBH, a
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W Big BOJI CTOPOHU, OCKUIBKM IMJMKACAaHA JBOCTOPOHHS yroaa HaOyBae
IOPUJIMYHOT CWJIM TICHA 3IIMCHEHHS BIAMOBIAHUX TPOLEAYP CTOPOHAMHU.
Komi3iiiHi HopMu ABOCTOPOHHIX YTOA MalOTh ABTOHOMHHM XapakTep, HOPMHU yroJl
30epiratloTh CaMOCTIHHE MOJO0XKEHHS MO BiTHOIIEHHIO 10 BHYTPIIIHIX KOJI31HHUX
HOPM.

3a cdeporo aii Komi3iiHI HOPMH JOTOBOPIB MPO IPAaBOBY JTOIMOMOTY
MOIIMPIOIOTHCS Ha /1Bl a00 KiIbKa KpaiH 1 po3paxoBaHi Ha BUPIIIEHHS KOMi31i MK
paBOM KOHKpEeTHUX JepxkaB. KomiziiHi HOpMH yroj y TOpIBHSHHI 3
BHYTPIIIHIMU HOPMaM#d MalTh OUIbIIT  CcTaOUTbHUN 3MiICT. Jlms  3MiHH
HallOHAJIbHUX (BHYTPILIHIX) KOJI31HHUX HOPM JOCTATHBO BOJII OJHIEI AEpPHKABH,
TOOTO 3aKOHOJABIIS, a JIJIsl 3MIHU MPABOBUX HOPM MDKHAPOAHHUX YroJ HEOOX1THO
Y3TrOAUTH 11€ 3 1HIIIOK JAEPKaBOIO a00 JepKaBaMHu.

B cBOix JBOCTOpPOHHIX BiIHOCHMHAX VYKpaiHa TiJnucaia JIOCTaTHIO
KUIBKICTh yro. 3a3Ha4YUMO JEsIKI 3 HUX:

- JloroBip Mixk YkpaiHoto Ta PecnyOnikoro MakenoHis mpo MpaBoBY
JIOTIOMOTY Y IIMBUTbHUX 1 KPUMIHAIBHUX cIipaBax [52],

- HoroBip Mmix Ykpainowo Ta Yecbkoro PecnyOmnikoi Mpo MNpaBoOBY
JOTIOMOTY Y IIMBUILHUX 1 KPUMiHATBHUX cIipaBax [56];

- HoroBip Mix Ykpainoto Ta PecnyOmikoro Ilanama mnpo mnpaBoBy
JOTIOMOTY Y IIMBUILHUX 1 KpUMiHATBHUX cripaBax [53];

- HoroBip Mk YkpaiHowo 1 EctoHcbkoro Pecrmy0Oumikoro mpo mpaBoBYy
JOTIOMOTY Y IIMBUILHUX 1 KPUMiHATBHUX cripaBax [45];

- JoroBip Mix YkpaiHoro 1 MoinoBOO Tpo MpaBOBY JOMOMOTY Y
IUBLIBHUX 1 KpUMIHATBHMX cripaBax [42] Ta iH.

3HaueHHsS HaBEJEHUX aKTIB Yy TMpoIlecl perjaMeHTalli CraJKyBaHHsS
BUSIBJISIETHCSL Y TOMY, II0 BOHHM KOMILJIEKCHO PETYJIOIOTH YCl CYTTEBI acleKTu
MPaBOBITHOCUH 13 JaHoro mnwurtaHHs. [lo-mepiie, BOHU 3aKpilUIIOIOTH OJUH 3

TOJIOBHUX MPUHLMIIB, SKOMY MIANOPSAKOBYIOTECS  MPABOBIIHOCHUHU 3
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ycnankyBanHda. [lo-gpyre, Taki JOKYMEHTH 3a3BMuYail BHU3HAYalOTh IPaBO
JIEp’KaBH, 110 Ma€ pEerIaMeHTYBaTH TOPAJOK CMaJKyBaHHS pPyXOMOTo 1
HEPYXOMOT'0 MaiHa.

Oco0muBoi OLIIHKH 3aCIyTOBY€E TISUTBHICTD JUIIOMATHYHAX
NPEACTAaBHUIITB 1 KOHCYJbCHKMX MICiH B cdepl OXOpOHH CIAJKOBUX IIpaB
rpoMajasH 3a KOpJaoHOM. HeoOXiIHICTP TEpPMIHOBOTO BXHUTTS 3aXOMAIB MO0
OXOpPOHH B OJIHIN KpaiHi CMaJKOBUX MpPaB FPOMA/ISIH 1HIIOI AepKaBU BUHHUKAE Ha
MpaKTHUIl JOCUTh 4YacTo. Y Takid CHUTyallli HE3aMIHHOK € Yy4YacTh KOHCYJIA.
OtpumaBmu iHQOPMAIIIIO PO BIAKPUTTS CHAAIIMHU, KOHCYJ OApasy Iepeaae
BCIO HEOOX1JHY I1H(pOpMaLI0 MPO CHAIIIMHY 1 CIAJKOeMIIB 10 MiHicTepcTBa
3aKOpPJAOHHUX CIpaB Ti€i Jep)KaBU, TIPOMAASIHCTBOM SKOi € CIIaJKOJABEllb.
BianoBigHO 10 KOHCYJIBCHKMX KOHBEHIIIM, YKJIaJEHUX YKpaiHOK, KOHCYJ Mae
MOBHOBAKEHHSI TPEACTABISATH I1HTEPECH YKPAIHCBKUX TPOMAJSH, SKIIO I
IrpOMaJISHU HE MarOThb MOJKJIMBOCTI CBO€YACHO 3aXUCTUTHU CBOi IpaBa 1 HE
MPU3HAYUITH KEPYIOYOTO.

Tak, 3rigHo 3 nosnoxkeHHssMu Koncynbebkoi KonBenInii Mk YkpaiHorwo Ta
Cupiiicbkoro Apabcbkoro PecryOmikoro [93] sikimo rpomMaassHUH JIep)KaBH, IO
aKpenauTye, Mae a0 TpPETeHAyEe Ha MpaBO OJAEPKATH CHAAIIMHY B JEpKaBi
nepeOyBaHHs, ajge Hi BiH, HI HOro MpeACTaBHUK, HE MOXYTh B3STH Y4YacTh Y
PO CIIpaBH MPO CIAIIMHY, KOHCYJIbChKa MOCagoBa 0coba MoXKe 0COOMCTO
abo yepe3 CBOTO MpEACTaBHUKA MPEACTABIATH L[OTO IPOMAJTHUHA B cyAax abo
IHIIMX KOMIIETEHTHUX OpraHax Jiep>KaBu nepeOyBaHHs.

Cepen Koncynbebknx KoHBeHIIH BUIIIUMO:

- Koncynbchkuii oroBip Mixk YkpaiHorw ta Pecryomnikoro binopycs [91];

- KoHcynbcpka koHBeHIIIs MK YKpaiHowo Ta Bennkoro CornianicTUYHOO
Haponnoro JliBiticekoro Apadcebkoro Jxxamarupiero [92];

- Koncynbsceka xoHBeHIls MK YKpainotoo Ta Cupiiicbkoro ApaOChKoro

Pecny6utikoro [93] Ta iH.
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Ha perioHansHOMYy piBHI OJIHI€EI0 3 BaXXJIMBUX KOHBEHINM 3 THUTaHb
MDKHApPOJHOTO TpUBaTHOrO mpaBa € KoHBeHIIs Mpo MIXKHAPOJHE MPUBATHE
npaBo 1928 p. mixg HazBoro «Komekc Bycramante» [80], y4acHukamu sikoi €
kpaian Jlatuacbkoi Amepuku. Konsentis ckinamgaerbes 13 437 crareit. [lutanusam
CIaJKyBaHHS MPHUCBAYCHI KUJIbKA MOJIOKEHb (cTarTi 144-163), 3riIHO 3 SAKUMH
BITHOCHHHU 31 CHAJIKyBaHHS PETYJIOIOTHCS OCOOMCTHM 3aKOHOM CIAJKOJABIIS, a
miJ] OCOOMCTUM 3aKOHOM CHAJKOJABIS PO3YMIETHCS 3aKOH TPOMAJSHCTBA abo
JTOMILILTIFO OCOOH.

B pamkax €Bpomneiicbkoro Coro3y (nani — €C) 3 muTanb cnagKyBaHHS OyB
npuitaaTiid Permament €C Ne 650/2012 Bim 4 mummas 2012 p. [221] npo
IOPUCUKIIIIO, 3aCTOCOBHE IMPaBO, BU3HAHHS Ta BUKOHAHHS pIIIEHb 3 MUTaHb
CHAJKyBaHHA Ta 31 CTBOPEHHs €BPOIEUCHKOro cepTru(ikaty npo crnajKyBaHHS.

Tyt 3a3Ha4MMO, 110 3aKOHOAABCTBO €BPOIEHCHLKOTO COIO3Y € YHIKaTbHUM
SBUIEM, JOCIIDKCHHIO SKOrO MpUCBAYeHO Oe3miy  pobOiT. YHidikals
€BPOMNEHUCHKOTO TpaBa IMependayae CUCTEMATH3allil0 €BPONEHCHKUX TPaBOBUX
3BMYAiB 1 HOPM, MpakTUKu cyaiB €C, €BpONeUchKol JOKTPUHU IpaBa.
Xapaktepusyroun oco0imBocTi yHidikaiii mpaBa €C B pimieHH1 y crpasi «Van
Gend & Loos» (1963 p.) [155], Cyn €C nocranoBus, mo «CHilbHOTa CTBOPHIIA
HOBUI MI>)KHAPOJIHUI MTPABOBUI MOPSIIOK, HA KOPUCTH SIKOTO JEPKaBH OOMEXKUIIH,
X04a 1 B IEBHUX Trajy3siX, CBOI CYBEpEHHI IpaBa 1 Cy0’ €KTaMH SKOTO € HE TIUIbKU
Tep KaBU-YICHH, aje 1 X MIaH1».

[IpeamOyna Pernmamenty 4uiTko oOMmexye cdepy ioro aii. Sk BKa3yeTbcs B
nyHkTi 9, «cdepa nii mporo PermamMeHTy MOBMHHA TONIMPIOBATHCS Ha BCI
IIMBUIBHO-TIPABOBI aCMEKTH CHAJAKyBaHHS, a caMe Ha OyJb-sSKHil Ccroci0 mepenadi
MaliHa, MpaB Ta 00OB’SI3KIB BHACIHIJIOK CMEPTI, YU iJie MOBa PO JOOPOBUILHUMN
aKT Tiepenadl Ha IMiJICTaBl PO3MOPS/DKEHHS Ha BHUMAJAOK CMeEpTi, abo X Tpo
nepeaady B paMKax CHajJKyBaHHs Oe3 3amoBiTy — ab intestato». BinmmosimHo,

HOBUM PernamMeHT He BIUIMBAa€ HA MUTAaHHSA ONOJATKYBaHHS, aAMIHICTpaTUBHI



75
MUTaHHS, [0 HaJleXaTh 10 chepu MmyOIiyHOro MpaBa, Tak caMo, K 1 MUTAHHA
IIMBUIHLHOTO TIpaBa, He TOB’sA3aHi 31 cnaakyBaHHsAM (myHKTH 10 1 11). Pernament
HE TIOIIUPIOETHCA HA PEKUM MaWHOBUX BITHOCHH MiX MOJIPYXKSIM, BKITIOUAIOUN
BioMuil mpaBy Oarathox kpaiH €C numobHmit goroip (myHkT 12). Ilpsmo
BUKJIIOUEHI 31 cepu 1ii PermamenTy 1 muTaHHA, 1OB’sA3aH1 31 CTBOPEHHSM, HIEI0
Ta mpunuHeHHsM TpacTiB (myHKT 13). B [IpeamOyii 0coOIMBO MiAKPECTIOETHCS,
0 1I€ TOJIOKEHHS HE CIIIJ] PO3YMITH SIK 3arajbHE BUKJIIOYEHHS TpPacTiB. SIKIIO
TpacT CTBOpPEHHII 3a 3amoBiTOM abo0 3a 3aKOHOM, 3aCTOCOBYBAHHM [0
CIaJKOEMCTBA, TO TPABO, SKE 3aCTOCOBYETHCSA 0 CHAAKyBaHHS BIIIMOBIIHO O
poro Permamenty, Oyze 3acTOCOBYBaTHCS OO Mepeiadi MailHa Ta BU3HAYCHHS
Oenediriapis.

PernmamenT nmommproe MPUHITATT B3a€EMHOTO BH3HAHHS CYJOBHUX PIIIEHb MiXK
kpainamu €C Ha rany3p YCHaJKyBaHHsS. 3 HWOro MPUUHSATTAM HE3aJEKHO BiJl
MICIIC3HaXO/PKCHHs ~MaliHa BHOIp FOPUCIOUKINI 1 3aCTOCOBHOTO  IIpaBa
3M1MCHIOETHCS HA I1JICTaBl MICIISI TOCTIHHOTO MPOKUBAHHS CIAIKOIABIIS.

[lutaHHA 3aCTOCOBHOrO IpaBa BpPEryibOBaHl IMaBoio 3 PerimameHty, B
AKOMY yCTAaHOBJICHO 3arajJibHe TMPaBWJIO: O CHaJKyBaHHS B IUJIOMY
3aCTOCOBYETHCSI TPABO JEpXaBU, B SKIM MOMEpIMHA MaB 3BUYAHE MICLE
MIPO’KMBAHHS HA MOMEHT CMeEpTi. TakuM YMHOM, TCHEPaJbHOI TPHB’SI3KOKI0 €
JoMiIIi criagkoaaBisa. OaHak Jajli B IiH jKe CTaTTI BCTAHOBIIIOETHCS BUHATOK,
3aCHOBAHMI Ha MPUHIIMII HAHOUIBII TICHOTO 3B’SI3KY: SIKIIO 3 OOCTaBUH CIIpaBU
SICHO, 110 HAa MOMEHT CMEpPTI CHajKojaaBellb OyB OUIbII TICHO MOB’S3aHUM 3
1HIIIOI0 KPaiHOI0, 3aCTOCOBYETHCS MPABO ITi€T KpaiHu. | 11e mosoxKeHHsT HEOOX1THO
BU3HATH IIPOTPECHUBHUM, OCKUIBKM OJHA 3 HAWOUIBII BaKIMBUX TCHACHITIN
PO3BUTKY KOJI31MHOTO MpaBa B OCTaHHI POKHU TMOJIATa€ B 3HAYHOMY 30UJIbIICHHI
CTYTEHsI THYYKOCTI TMPaBOBOTO peryitoBaHHA. OCHOBHHUM IHCTPYMEHTOM, IIIO
JI03BOJISIE  TOMOTTHCS IOTO €(EeKTy, CIYXHUTb NPUHLIMI HaMOUIBII TICHOTO

3B’ SI3KY.
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Crarrss 22 PernmameHTy ToBOpUTH Mpo BuOIp mpaBa — ocoba MoOxe
CaMOCTIHO 3J1MCHUTH BHUOIp KOMIIETEHTHOTO 3aKoHonaBcTBa. [Ipu 1mpomy
PernmamMeHT oOMeXye aBTOHOMIIO BOJi OcoOM, sIKa 3AIHCHIOE Takuil BHOIp.
CmankonaBenb MOKe BHOpaTH MPaBO KpaiHW, TPOMAISHCTBO SKOI BiH Ma€ Ha
MOMEHT 3/1CHeHHSI BUOOpY, a00 Oyze Matu Ha MOMEHT cMepTi. O4eBUIHO, 110 B
IPYroMy BUTIAJKy MOBa HE MOKE HTH MPO KOHKPETHUN MPABOMOPSAOK, BiH Oyje
BCTAHOBJICHUW JIUIIE TICISI CMEPTI 0COOM. Y pa3i MHOXHUHHOTO TPOMAISTHCTBA
JIOITYCTUMO BUOUPATH MK Oy/Ib-SIKUM 3 HassBHUX TPOMAJISTHCTB.

AHami3 JaHUX TOJIOKEHB JTI03BOJISIE TOBOPHUTH PO BIIOPSAKYBAHHS TPABUIT
y BIANOBIAHIA raiy3i, B MEpUIy 4Yepry B TOMY, IO CTOCYEThCA MPOLEIYD,
MOB’SI3aHUX 3 OIUIATOI0 OOPriB CIAJKOJABIS 3a PaXyHOK CIAJKOBOrO MaiHa.
Biarenep mik kpaiHamu €Bpocoro3y, B sIKIi OM KpaiHi HE 3HAXOAUJIOCS MalHO,
BUOIp KOMIIETEHTHOI FOPUCIUKIIIT 1 MpaBa, 110 3aCTOCOBYETHCS 10 CHAJKyBaHHS,
OyJie BU3HAYATUCS BUKJIIOYHO MICIIEM MOCTIHHOTO MPOXKUBAHHS CIAJIKOJABIIS. Y
TOM ke camuil 4ac, 3a OaxxaHHsIM, TpoMajisH €C MaloTh MOXJIMBICTh BKa3aTU B
3aMoBITI Ha 3aCTOCYBaHHA A0 CHAJAKOBHX MPOIEIyp 3aKOHY JEp)KaBU CBOTO
IpOMaJISTHCTBA.

Jlst ranmy3i cnagKkyBaHHS BaKJIMBE 3HA4YCHHS Mae€ basenbchbka KOHBEHITIS
npo peectpamiro 3anoBiTiB [87] Bix 16 TpaBHsa 1972 p., po3pobiicHa B pamKax
Pagn €Bpornm, ywacHukamu skoi € benwris, Icmanis, Irams, Ecronis,
JIrokcemOypr, Hinepnannu, [opryranis, @paniis 1 T.1.

Jlana KOHBeHIIisl nepeadayae CTBOPEHHS CUCTEMU B KOXHIN J[oroipHii
JIep>KaBi, sIKa JO3BOJISIE 3alOBiady 3apeecTpyBaTy BIACHUU 3amoOBIT 1 YHUKHYTH
CUTYyaIliii, KO TIPO HBOTO HE OyJe BIJOMO B 1HIIIN JepkaBi, HAIPHUKIAJ, 3
MICIIEM 3HAXOJ/KCHHS CHAAIIMHU. 3a3HauuMo, 10 YKpaiHa patudikyBaia JaHy
Konsenrito y 2010 porri.

KoHuBeHIII1 MICTUTh OCHOBOIIOJIOKHUM MPUHLMUI TMOIIYKY 3amoBiTiB. Bix

noJisira€ B TOMY, IO KOXHa KpaiHa-y4yacHMIISI CaMOCTIMHO Bele CBIU
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HAI[IOHAJILHUI PEECTp 3amoBITIB, @ MUKHAPOIHUHN MOIIYK BiOYBA€THCS HUIIXOM
oOMIHY 3amuMTaMd Ta BIANOBIASAMH MDK HAI[lOHAJIBHUMHM YHIOBHOBOXKCHUMU
opranamu, 6€3 BIAKPUTTSA JOCTYILY 0 HAI[lOHAJBbHUX PEECTPIB.

B koxHii AepxaBi-ydyacHUII MPU3HAYAETHCS OPTraH, KOMIETECHTHUN MiCTs
CMEpTI 3amoBijaya TepeaaBaTH IHIIUM JiepKaBaMm 1H(GOpMaII0 MPO 3alucy B
HaIllOHAJTFHOMY PEECTpl 3aloBITIB, a TaKOX NPUAMATH 3alUTH BiJl OpPTraHiB,
NpU3HAUYCHUX B IHIIMX JepkaBaX. SK mMpaBujo, II€ OpraH HaI[lOHAJbHOTO
HOTapiaTy abo MiHicTepcTBa IOCTHINI. Taka 3acHOBaHa Ha HaIllOHAJBHHUX
peecTpax cucreMa oOMiHy iH(OpMAITI€IO MOJETITYE PETyIIOBAHHS MI>KHAPOIHOTO
CHaJKyBaHHd  3a  3amoBiToM.  ba3enbcbka ~ KOHBEHISl — mepefdadae
KOH(D1ICHIIIMHICTh ICHYBaHHS 3allOBITY IPOTATOM MEPIOAY XKUTTS 3aroBijlaya.

Tomy Hi 3MICT 3aMOBITY, HI HOTO ICHYBaHHsI, HE IOBUHHI PO3KPUBATUCS A0
cMepTl 3amoBijada. 3abe3nedyeHHs JaHoi KOH(DIIECHUIMHOCTI 3akKpllljIeHE B
nepmux JaBoX ab3amax crarti 8 ba3enbchbkoi KOHBEHINI, SKi mepeadadaroTh
HACTYITHE:

- peectpallisg € KOH(DIICHIIIHOI MPOTATOM IMEPIoay KUTTS 3aM0Biaua;

- mcas  cMepTi  3amoBigaya OyAb-sfka ocoba MOXe OTpUMaTH
iH(opMallito, 3a3HaUeHy y CTaTTi 7, MO MpeAd’ sIBICHHI BUMTMCKH 13 CB1JIOLITBA MPO
cMepTh a00 OY/b-SKOT0 1HIIIOTO MPUIUHATHOTO 10Ka3y CMEPTI.

[IpakTU4YHO BCl pEeCTpH €BPOMEHCHKUX KpaiH BIANOBIAAIOTH MEPIIOMY 13
3a3HAYEHUX NPHUHIIMIIB, HaBITh SKIIO JIepKaBa, B SAKIM 3HAXOIUTHCS PEECTp, HE
mignucana Tta/abo He patudikyBana bazenbchky KoHBeHINIO. BiciMHamusATh
pEECTpIB BUMAraroTh MPEJ IBJICHHS CBIJOITBA MPO CMEPTh, 00 0coda Moria
oTpumatu iHpopmMario 3 peectpy. OnHaK TOPSAOK BEJACHHS PEECTPIB, 3a SKUM
HaJaHHS CBIJIOITBA MPO CMEPTh HE BUMAra€ThCs, Mepeadayae, mo A0 TaKuX
PEECTPIB TEXK HE 3BEPTATUMYTHCS /IO CMEPTI 3aroBigaya.

VY nux BuUnazkax cama oprasizailis npoueaypu opopMIIEHHS CIIaIIUHU, K

MpaBUJIO, BUMArae BTPYYaHHS CyAy, IO JO3BOJIAE€ YIEBHHUTHCS, IO 3amoBiaad
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A1ICHO moMep, TeplI HIX 3/1HCHIOBAaTH MOIIYK B peectpi. Hampukman, B ABcTpii
70 PEECTPY Ma€ MPaBo 3BEPTATHCS TUIBKH HOTAPiyc, AKHH i€ y POJi «CYIAOBOTO
KoMicapa». B maHOMy KOHTEKCTI CBIIOITBO NPO CMEPTh HE € HEOOXITHHM,

OCKIJIBKH CMCPThH 3ano13inaqa BCTAHOBJICHA CYZIOM.

BucHoBku yol Posgin

1. ITpoBiBIIM CUCTEMHMI aHaji3 Mpallb, B SKUX JOCIIKYIOTHCS CITaJIKOBI
BI/IHOCUHU 1HO3€MHHUM €JIEMEHTOM, PO3MIIIEHI B €JIEKTPOHHOMY KaTajo3l
biomoreku M. B.1. BepHaackkoro, BUSBIEHO, 1110 CTAHOM Ha KiHellb yepBHs 2016
POKy B Karajo3i mnpeactaBieHo MeHmie 10 MoHorpadiii 3 MiXKHAPOIHOTO
MIPUBATHOTO TpaBa, 2 3 AKUX 0€3MocepeHhO CTOCYIOThCSl MUTaHb CIAKyBaHHS 3
1HO3EMHUM €JIeMEHTOM; OJin3bko 20 HaBYaJIbHUX MOCIOHMKIB 3 MIKHAPOIHOTO
IPUBATHOTO MpaBa; MEHIIE 8 JUCEPTALINHUX JOCHIKEHb, 3 3 SIKUX MPUCBIYCHI
aHadi3y KOJII3IMHUM TIMTAaHHSM CHAJKyBaHHsS, | — BYMHEHHIO KOHCYJIOM
HOTapiajdbHUX J1W MO0 CHAJKyBaHHS MaifHa; Oulbiiie 15 HaykoBUX cTaTeH, sKi
0e31mocepeIHbO PO3TISAAAI0Th MUTAHHSA CIIaIKYBaHHS 3 1HO3EMHUM €JIEMEHTOM.

Sx BumIMBaEe 3 BWINEC HABEACHUX JaHUX, MNUTAHHIO CHAJAKyBaHHSI 3
1HO3EMHHUM €JIEeMEHTOM B YKpaiHli MpUCBAYEHA 3HA4YHA KUIBKICTh poOIT
YKpalHCBKUX BYEHUX, aje CIelialibHI HAyKOBl JOCTIDKCHHS, MPUCBIYEHI
MDKHAPOHOMY CIIaJIKOBOMY TIPOILIECY, HE MPOBOIMINCH.

3 Uporo ciiaye, MO Mepel Cy4acHOK HAyKOK IOCTae HEOOXIIHICTh
pPO3pPOOKH OCHOBHUX TIOHSTh Ta KOHCTPYKIIA MDKHAPOJHOTO CITaJIKOBOTO
mpoiecy. A came HEOOXIMHMMH € 3’SICyBaHHS CYTHOCTI Ta pO3poOKa TaKuX
HAyKOBUX KaTeropid, sK: «MDKHapOAHUN CHAAKOBUM Tpolec», «popma
MDKHApPOJIHOTO CITaJIKOBOTO TIPOLIECY», «MDKHApOAHA CIAIKOBa TMPOIEIYPay.

[TocTymoBe po3mmMpeHHs eMMIpUYHOi 0a3u, 3MiHA CBITOTJISITHUX OPIEHTUPIB
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3YMOBJIOIOTH TOTPeOy OUTBII TIIMOOKOTO NMPOHUKHEHHS B TPOIECH 1 SBUIIA, SIKI
MaJd Miclie B iCTOpli 1 MPOJOBXKYIOTH €BOMIOIIOHYBaTH. OTXxe, BCeOIUHOMY 1
MOTJIMOJICHOMY BHMBYCHHIO, SK MU TIEPEKOHANUCSA, Mae€ OyTH «IIiTIaHmi»
MDKHApPOJHUN CIIAIKOBHHA TIPOIIEC, SKUM 3aciIyroBye Ha OKpeMme, BceOidHe 1
KOMIUJIEKCHE MOPi1BHSIILHO-TIPABOBE JOCIIIIKEHHS.

2. IlpoBiBiIM MOPIBHSUIBHO-TIPABOBE JTOCIIKEHHSI HAYKOBO-HOPMATHUBHOTO
MiIXOMy 0 BU3HAYCHHS MOHSTTS, CTPYKTYpPH Ta MPABOBOI MPUPOIU CITaIKOBHX
PaBOBIJHOCHH 3 1HO3EMHHUM €JIEMEHTOM B MIXXHApPOJHOMY MPUBATHOMY IIpaBi,
MU YIOCKOHAIWIA TO3UII0 TPO TE, IO YMOBHO BCiX CYO’ €KTIB CITaJIKOBUX
MPaBOBITHOCUH MOXHa Kiacu(iKyBaTH Ha Cy0’ €KTIB, y4acTh SIKUX B TpOLECI
CHaJKyBaHHA € 000B’A3KOBOIO 1 y4acTh SIKUX € HEOOOB’ A3KOBOIO (TOOTO TUX, XTO
Oepe ydacTh y CHaJKOBOMY IIPAaBOBIHOIIEHHI 1 THUX, XTO Oepe ydacTb y
MPaBOBIAHOCUHAX, IOB’SI3aHUX 13 CHAJKOBUMH); JIOBEJIM, IO OOOB’SI3KOBOIO
¢diryporo B Tpolieci CHNAAKyBaHHS BHCTYINA€ CHAJAKOEMEIb, IHINI €
HE000B I3KOBUMH; YIOCKOHAIMIN JOKTPUHY MI>KHApOJHOTO IMMPUBATHOTO MpPaBa B
YaCTHMHI BU3HAYEHHS CMAJAKOBUX IMPABOBIAHOCHMH 3 1HO3EMHHM €JIEMEHTOM
(MUKHApOIHUX CHAJKOBUX BITHOCHH) SK KOMIUIEKCHUX TIPABOBIJHOCHH 13
BJIACHUMU CHIEUU(PIYHUMH O3HAKAMU.

BcranoBwim, 1m0 1HO3EMHHM €IEMEHT Yy CIIaJKOBUX BiJHOCHHAX
MPOSIBIISIETHCS B PI3HUX BUAAX — CY0 €KT, 00’ €KT 1 FOPUANIHUM (PaKT:

- JUIsl CHaJKOBOTO TPABOBIIHOIICHHS XapakKTepHE Te, 10, MO-TIepIie,
00OB’SI3KOBUM HOro Ccy0’€KTOM € CHaJKOEMENb, SKHM Mae MpaBo
ycrnaaKyBaHHsA. B cBOIO 4epry, CriagkoeMIIMH MOXYTh OyTH YKpPaiHChKi
¢i3uYHI Ta IOPUAWYHI OCOOM TIPU CMAJAKyBaHHI 3a KOPIOHOM, Ta
1HO3eMIIl, ocoOu 0e3 TpoMaJsTHCTBa a00 1HO3EMHI HOPUAMYHI 0COOM B
Vkpaini, a Takoxk 1HIN O0cCOOHM, BKIIOYAIOUM Jep)KaBHU, BH3HaHI

CIIaAKOEMIISIMU,
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- mo-apyre, o0’€KT CHAJKOBUX MPABOBITHOCHH MOKE 3HAXOJUTHCS Ha
TEPUTOPIi 1HO3EMHOI JepkaBu Ta/abo B YKpaiHi, KOJU BiH HaJieKaB
rpOMaITHUHY YKpaiHu a00 1HO3€MHOMY TPOMAJISTHUHY;

- TO-TPET€ HAsBHICTh IOPUIUYHOTO (aKTy, KU CTBOPIOE, 3MIHIOE abo
NPUMNHUHSE MPABOBITHOCHMHU. Y cdepl chnajKyBaHHSA IOPUAWYHI (HaKTH
CTaIOTh MIXKHAPOJIHUMHU, SIKIIO IOPUANYHUHN (PaKT MaB MicClle Ha TEPUTOPIi
1HO3EeMHOI JepKaBH, TOOTO IOPUAMYHHUI (aKT, JOKaIi30BaHUN 3a
KOPJIOHOM.

B pe3ynbrari MU BU3HAYMIN CIIAJAKOBI BITHOCHHU 3 1HO3EMHHUM €JIEMEHTOM
AK KOMILJIEKCHI MPHUBATHONPABOBI BIJHOCHHH, SIKI BUHUKAIOTh B CHIIy CMEPTI
¢d13uuHOi ocoOu (cmajKoAaBIlsl) Ta 3a0€3MeUyloTh peali3allilo CIaJKOBHX IpaB
CIIAJIKOEMIIEM, OOOB’SI3KOBOIO CKJIAJOBOI0 SKHX € HAasABHICTH 1HO3EMHOI'O
€JIeMEHTa, KU MOB’SI3y€ CIAJKOBE MPABOBIIHOLIEHHS 3 1HO3EMHOIO MPAaBOBOIO
CUCTEMOIO.

3. IlposiBiu anani3 mpxepen (popm) Mi>KHaAPOIHOTO CHaJAKOBOIO MpaBa, MU
MOXEMO BHUAUINTA HACTYIHI: HAaIllOHAJbHE 3aKOHOJABCTBO, 3aKOHOJIABCTBO
1HO3EMHHUX JIEpXKaB, MDKHAPOJHI KOHBEHINI (y TOMY YHCII KOHCYJBCHKI),
perioHajabHl KOHBEHIIlT Ta ABOCTOPOHHI A0roBopu. Hamu oOTpyHTOBYEThCS Te3a
npo Te, 0 B YMOBAaX CTPIMKOTO PO3BHUTKY MPHUBATHONPABOBUX BITHOCHH 3
1HO3EMHHUM €JIEMEHTOM YHi(iKkallisi MaTrepialbHO-TIPABOBUX HOPM CIIaJIKOBOTO
[paBa € JOCUTh NPOOIEMATUYHOIO Ta BOJHOUYAC aKTyaJIbHOIO B paMKaxX Cy4acHOTO
PO3BUTKY MIXKHAPOJHUX CHAJAKOBUX BiMHOCHH. Lle BuUpakaeThcsi B TOMYy, IO B
3apyOlKHHUX KpaiHax IO-Pi3HOMY BH3HAUYA€THCS KOJO 3aKOHHUX CITaJIKOEMIIB 1
CHAJKOEMIIIB 3a 3amoBiTOM; (OPMYIOTHCS pI3HI TMpaBWia s AI€3TATHOCTI,
dbopmu 1 BUJIM pO3NOPSAIKEHb HA BUIIAJI0OK CMEPTI; MPOLIeC IePEXo1y CIaJKOBOTO
MaiiHa JI0 CHAJKOEMIIIB; BIAPI3HAIOTHCS CUCTEMHU PO3IMOAUTY CHMAIKOBOI Machu. A

TOMY MiATPUMYEMO MO3UIIT 0araTbOX HAyKOBIIB 1100 MPUEAHAHHSA YKpaiHU 10
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JesIKnX 0araToCTOPOHHIX YHIBEPCAJIbHUX KOHBEHIIM B ramy3i CHaJKyBaHHS, IO

MO3UTUBHO BIUIMHYJIO O Ha IMIJBUIICHHS POJII KpaiHU B MI>KHAPOTHOMY JKHUTTI.
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PO3 Al T 2
TEOPET AWKFOAB OB | OCHOBWNW 3ABE3INEYEH
MPOLUECYANbBEMAKAKOBMNX MNMPAB B MI XHAPO[
MPUBATHOMY TIPABI

2. 1. [flOHATTA cnapgkKkoBOro npouyecy 3

B3aemMopgi 49 3 MIi XHapoAHMUM nNpuBaTHWUM np

BianoBinHo A0 3MmicTy mnojokeHb OCHOBHOIO 3aKOHY B YKpaiHl K
JIEMOKpaTUYHIM Ta TpaBOBIM Jep>KaBli BU3HAIOTHCS Ta TapaHTYIOThCS IpaBa 1
cBOOOaM moauMHU 1 TrpomaasHuHa. Tak, KoHctutywis VYkpaiHu rapaHTye
KOXXKHOMY TPOMAJSTHUHY IPaBO BOJOJIHHS, KOPUCTYBaHHS Ta PO3MOPSIKEHHS
CBO€I0 BJIACHICTIO, pE3yJIbTaTaMU CBO€I IHTEJIEKTYalbHOI, TBOPYOi ISJIHOCTI
(crarts 41) [90].

Cnin  MOKPECHUTH, 110 ICTOPUYHO TaK CKJIajaocs, 110 1HCTUTYT
CHaJKyBaHHS BIIHOCUTBbCS 1O OJHOTO 3 HalJaBHIIKMX, TOMY IO HOro
3apODKEHHS 1 TOJANBIINN PO3BUTOK MPOXOIMINA TMapaielbHO 3 PO3BUTKOM
JIIOJICBKOTO CYCIJIbCTRBA.

[IpaBo ocobu Ha cnaakyBaHHs 3a0e3leuye rapaHTOBaHUM J1€p:KaBOIO
nepexiJi MaifHa, 110 HaJeXajo MoMepsioMy (CHajkoiaBIeBi), MO0 IHIIUX OCiO
(cmagkoemiiB). Ile mnpaBo BkiIrowae B cebe SK MPaBO  CHAJKOAABIIA
PO3MOPSAUTUCA CBOIM MaHOM, TaK 1 IMPaBO CIAJKOEMIIIB Ha HOTO OTpUMAaHHS.
[IpaBo Ha cmaakyBaHHS B CYKYIHOCTI JBOX Ha3BaHUX IPABOMOYHOCTEH
nepeadadae MOXIJIMBICTD JIsI BJIACHUKA PO3TOPSAUTUCS HATCKHUM HOMY MaitHOM
Ha cBiif po3cyn [1, €. 90], 1110 € 0OCHOBOIO CBOOO/IM CIaIKyBaHHSI.

Bapro 3a3HaunTH, 1m0 CHAJAKYBaHHS 3a Y4YacTIO 1HO3EMHHX CYyO €KTIB

IPYHTYETHCS BUKJIIOYHO HAa HAIllIOHAJBHUX MPABOBUX HOpMax. 3 IHIIOTO OOKY,
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ICHY€ TEHJICHLIIA OULTbII TMOBHOTO BPETYJIOBaHHS CIAJKOBUX BIAHOCHMH B HOpMax
MibKHapogHoro mnpaa. Yactuna 1 crarti 9 Koncrturyuii YkpaiHu BCTaHOBITIOE
MPIOPUTET HOPM MIKHAPOJIHOTO TMpaBa MO BIAHOIICHHIO 10 BHYTPIIIHIX JHKepen
mpaBa. bBigbIIicTh HOPM B Tady3i CHaJAKYBaHHS MICTHTBHCSI B JBOCTOPOHHIX
J0roBopax YKpaiHM MpO MNPaBOBY JONOMOTY 3 1HO3EMHUMH JepKaBaMu abo
perioHaNbHUX KOHBEHIsAX. Pazom 3 TuM Oararo iX NOJOXKEHb 3acTapiid i
BUMAararoTh 3MiHH 1 PO3BHUTKY. Lle cTOCyeTbcs 1 JBOCTOPOHHIX MIKHApPOIHUX
JIOTOBOPIB TIPO TIPABOBY JOMOMOTY MK YKpaiHOIO Ta IHIIMMH KpaiHamu. Y
IIbOMY 3B’SI3Ky HEOOXITHO TOCHJIUTH KOMITApaTUBHUN (TIOPIBHSUTBHHI) aCHEKT
JOCIIKEHHST CIIaJKOBOTO IpaBa 3apyOlKHUX KpaiH, BPaXOBYIOUH, 110 B KOXKHIN
JepXaBl /i€ CBOE CHAJKOBE IPaBO, SKE BHU3HAYA€ IIJACTaBH, MOPSIAOK 1 MEXIi
3aCTOCYBaHHS 1HO3EMHOr0 NpaBa Ha ii TepuTopli. BaxiuBy ponp y 1bomy
Ha0yBa€e B3a€MOJliSl Ta CIIBHOPALS YIOBHOBAKEHHUX CYO’€KTIB, IO 3aiiMarOThCA
NUTaHHSIMHM CIIaJKOEMCTBA Ta BUAAUl CBIJIOLTB IIPO MPaBO HA CHAALIUHY.

[IpouiecyanpHuit mOpsiioK OPOPMIICHHS CHAAIIMHU 32 YYacCTIO 1HO3EMHOTO
€JIeMEHTa HE € YHIBEpCaJIbHUM, OCKUIBKM PI3HUTHCS 32 CyO’€KTaMHU, KUIBKICTIO
OpoUeayp Ta iX XapaKTepUCTHKAMHU B 3aJE€KHOCTI Bl 3aKOHOAABCTBA IEBHOI
KpaiHH.

JIOCIIKYIOUM  TEOPETHYHI aCHeKTH MIKHAPOJHOTO  HOTapiajabHOTOo
npouecy, O.0. Kapmaza 3a3zHauae, 10 TEPMIH «MIKHAPOJHHUN HOTapladbHUN
polec» € YMOBHHMM, OCKUIBKM HE ICHYE YHIBEPCAJIbHOI MIKHAPOIHOI
oprasizailii, Ha TOCaJI0BUX OCI0 SIKOT MOKJIaJeHO 000B’ 130K BUMHATH HOTapiadbH1
11l 3 1HO3EeMHHUM €JIEMEHTOM 3 METOI0 HaJaHHs iM IOpUIWYHOI BiporigHocTi. I 3
IIUM HE MOKHA HE MOTOJUTHUCH, a IPOEKTYIOUH 1[I0 Te3y Ha CIaJKOBUM MpOILeC 3
1HO3EMHHUM €JIEMEHTOM, JI0JaMO, II0 HE ICHY€ YHIBEpCAJIBHUX MPOIECyaTbHUX
MDKHApPOJIHUX TPaBUJl, SKUMH MAarOTh KEPYBATHCS YIMOBHOBaXXEHI OCOOW mMpHU

oopMIICHHI CIAAIIMHN 3 IHO3EMHUM eJleMeHTOM [72, C. 763].
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JIist BIOCKOHAJEHHS MIKHAPOIHOTO CITaJIKOBOTO TIPOIECY HEOOXiaHe
KOMIUJIEKCHE JIOCIIKEHHSI HOro 0ocoOJMBOCTEH Ta CKJIQJ0BUX SIK IMPaBOBOIO
SBHILIA B Cy4YaCHUX MIXKHAPOJHUX MPUBATHONPABOBUX BiIHOCHHAX.

B 1opuanuHoMy 00iry ICHYIOTh TEPMIHHU 1 TIOHATTS, 3MICT SKHX 37a€ThCA
3p0o3yMUTHM BCiM. Taki TepMiHU MOKHA 9acTO 3yCTPITH B HAyKOBIiH JiiTeparypi, B
JUIOBUX Mamepax i HaBiTh B yCHOMY MOBJEeHHI. OIHaK mpu OUIBII YBaKHOMY
PO3TIISiAL TaHUX TEPMIHIB, IX PO3YMIHHSA PI3HUMHU JIIOJABMH MOXKE PI3HUTHUCS aX JI0
HEMPUMUPEHHUX MNpoTHpid. Jlo uMcna TakuxX TEPMIHIB HajexXaTh JOCUTH
MOIIMPEHI «IIPOIIECH» 1 KIPOIIeaYPay.

[TouneMo 3i 3’sicyBaHHS MOHATTS FOPUIUIHOTO MIPOIIECY.

[Ipouec (Big naT processus — IMPOCYBaHHS) — 1€ BHU3HAUEHA 3aKOHOM
MpoLelypa 3aCTOCYBaHHSI MaTeplaJIbHUX IPAaBOBUX HOPM (BHOOpuMil mpoliec,
OIO/DKETHHI TMpollec, 3aKOHOJABUMU mpouec). Y By3bKOMY 3HAay€HHI —
«BCTaHOBJICHA 3aKOHOM MPOIEAypa MPOBAIKEHHSI Y KPUMIHAJBHUX, [TUBUIBHHUX,
TOCIIOIAPCHKUX, aMIHICTPAaTUBHUX Ta IHIIKMX crpaBax» [193, ¢. 187].

3 Touku 3opy urocodii, mpouec — NPOXOIKEHHS, MPOCYBAaHHS —
3aKOHOMIpHA, ITOCIIJOBHA 3MiHA SBUIIA, HOTO TIEPEXi B 1HIIE SBHIIIE.

[Mpouenypa (Bim sat. procedo — 3abe3meuyBaTH MHPOCYBaHHS YOTOCH,
BCTAHOBJICHUN TOPSAIOK) sBIsi€e COOOK CHUCTEMY, fKa: a) HampaBlieHa Ha
JIOCSITHEHHSI COIIaJIbHO-3HAYYIIIOTO pe3yiIbTaTy; 0) CTPYKTypOBaHa; B) CTBOPIOE
MOJIelb PO3BUTKY, pyxXy OyIb-fKOro sBUIIA, 110 3aKpilUIIOETbCS Ha
HOPMAaTHUBHOMY PIiBHI; T') 1€papxi4yHa; I') 3HAXOJUThCA B JUHAMIL, PO3BUTKY; 1)
Ma€ CKJIaIHUM XapakTep.

XapakTepu3yrouu O3HaKd OpUAUYHOro mnponecy, B.M. T'opuieHboB
BKa3yBaB, 10 IOPUAMYHHUN TIporiec: «1) 1e po3ris] MeBHOI IPUIUIHOI CIIPaBH,
TOOTO Takoi oOcCTaBMHM, sika O po3risganacs IO 3aKOHY, a il HaCHiIKd
peani3yloTbcsi Ha BUKOHAHHS 3aKOHY; 2) II€ JiSJIBHICTH IIOAO0 BIOCKOHAJICHHS

omeparllii 3 HopMaMu mpasa; 3) 1e npaBoBa ¢opma TISUIBHOCTI YITOBHOBAYKEHUX
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Ha T€ OpPraHiB 1 MOCaOBUX 0Ci0; 4) 1€ MSUTbHICTh, PE3yJIbTATU SKOi 000B’I3KOBO
0hOPMIISIIOTHCS Y BUITIOBITHUX TPOLIECYAIbHUX JOKYMEHTaX; 5) me MisUTbHICTb,
gKa  BHUKJIMKae OO0’€KTHBHY moTpe0y B  MPOIEAYypHO-TIpOIECyaabHii
periiaMenTaiiii; 6) 1e JisUThbHICTD, Ka 0e3MocepeHhO OB’ I3aHa 3 HEOOX1THICTIO
BUKOPHCTAHHS METO/IIB 1 3aC001B FOpuIu4HOI TexHikm» [26, . 101].

VY HaykoBiii JiTepaTypl BUAUIAIOTHCS TakKi XapaKTepHI pPHUCH, BIIACTHUBI
IOpUANYHIN (TpaBOBii) Mpoleaypl SK crenupigHOro MPaBOBOTO SBUIIA!

1. IIpaBoBa mporeaypa — 1€ 0co0IMBa MPOLEAYpa, sIKa YITKO BUKJIAJEHA 1
3aKpimieHa B 3aKOHaxX 1 MiA3aKOHHUX HOPMAaTUBHUX aKTaXx.

2. IIpaBoBa nporeaypa siBisie cO00I0 HOPMATUBHO BCTAHOBJICHUHN MOPSIOK
3MIMCHEHHS IOPUANYHOT AISUTHHOCTI.

3. HopMaTuBHMII peXUM MPaBOBUX HPOLEAYP MPUITYCKAE iX OXOPOHY Bij
MOPYLIEHb IPAaBOBHUMH CaHKLISIMU, IO MPEICTaBIAIOTH COO0OK BHUA 1 MIpY
IOPUJIMYHOI BIAMOBIAaIBHOCTI.

4. Tlpouenypa B mipaBi Ma€ OPIEHTYIOUYE 3HAUYCHHS JJIsI IOCATHEHHS TIEBHOI
MPaBOBOI METHU, THM CaMHUM TapaHTYIOYU IPABOMIPHICTh 1 PE3yJIbTaTHUBHICTH
IOPUIUYHOT aisutbHOCTI [126, €. 18].

3a3HauMMoO, 110 y IOPUAMYHIN JIiTepaTypl 3 MUTAaHHSA CIHIBBIIHOILICHHS
MOHSITH «IOPUIUIHHUNA TPOIIECH 1 «IOPUIUYHA TIPOIEAYPa» CKIIATUCSI TPH OCHOBHI
HAYKOBI MO3HIII].

BignosigHo 10 mepinoi 3 HUX, IOPUAXYHUAN MPOIIEC 1 FOpUIUYHA TIPOIIeaypa
31CTaBJSIIOTBCS K CHHOHIMIYHI KaTeropli, 10 APYroi — IOpUIUYHA Mpoleaypa
PO3IIISIA€THCA B OUIBII IMIMPOKOMY 3HAYEHHI, 1, 3TIHO 3 TPETHOIO, — FOPUTUIHHUI
Ipolec 3 TOYKH 30py O0OCIry 3MICTOBHOTO HAllOBHEHHS TIPEBANIIOE IO
BIIHOIIICHHIO J0 KOPUAWYHOI Mpoueaypu. BiamoBigHO A0 mepiioi 3 Ha3BaHUX
MPaBOBUX TMO3HMIIIH, TTPOIIEC 1 MPOIEAYPa OTOTOKHIOIOTHCS B TIpaBi (MpUHANMHI 3

TOYKH 30py TMPAKTHYHOTO 3HaueHHs). [IpencTaBHUKM JaHOTO  TIAXOMY
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pO3TsAAatoTh 00MBA MOHATTS 0€3 PO3MEKYyBaHHS CMHUCIOBOIO HAaBAHTAXKCHHS
1010 OJJHUX 1 THUX K€ SBUIII.

Tak, oxkpemi MPUXMIBHUKHA IIHPOKOTO PO3YMIHHS IOPHUAMYHOTO TPOIECY
1HO/II OTOTOXKHIOIOTH TPOIIEC 1 MPOLEAYPY Ta JOBOISTH IOPHUINYHUN MPOIIEC J0
MEX BCSIKOTO IMPaBO3aCTOCYBaHHS, MPOTE JEAKl MOCIHIIOBHUKHU IOPUCAUKIINHOT
KOHIICTIIII IOPUAUYHOTO TIPOIECY PO3YMIIOTh I TPOIECOM BPETryIhOBAHUN
MPaBOM TIOPSAJIOK FOPHUCIUKINIAHOT JiSUTBHOCTI, a TMPABOBOIO TIPOIETYPOIO
IPOIMOHYIOTh HAa3BaTU MPOLEC B HIMPOKOMY HOTO PO3YMiHHI, TOOTO JarOTh
3pO3yMiTH, 110, B MOPIBHIHHI 3 MPOIECOM, MPOLEAypa — IOPUANYHA TiSIBHICTD
1HIIOTO PiBHA. BUKOpUCTOBYIOUM OJIM3BKICTh 3HAYEHD MPOLECY, BOHU MPUXOIATH
710 BUCHOBKY TIPO T€, 10 0y1b-sK1 (POPMU BIOPSAKOBAHOCTI, 3aKPIIICHOT TPABOM
MOCTIOBHOCTI ~ 3/IMCHIOBAHWUX  Jid, MOXHA Ha3BaTU MPOLECyaTbHUMH.
3a3HayeHUMHU aBTOpPaMHU BIJCTOIOBAjacsi TOYKA 30py IPO ICHYBAaHHS «€EIUHOI
OpouLecyaabHOi (OpPMHU», TMPOLECYAIBHOTO IpaBa, HOPMHU SIKOIO PEryJIOITh
BIJIHOCMHU HE TUIBKH B Tally31 IOPUCIUKIIIHOL, ane 1 IpHu po3risl IepKaBHUMU
opraHamMy 1 IOCaJOBUMH 0COOaMH PpI3HOMAHITHUX CIpaB MO3UTUBHOTO
XapaKkTepy.

SckpaBuM MpeICTaBHUKOM, IO MIATPUMYE JaHy KOHIIEMIIIIO, CIIiJ] Ha3BaTH
Jlyuuna B.O., sxuii BBaxkae, M0 «IIPOUEC» MNPAKTUYHO PIBHOZHAUYHUN
«IIPOLEAYPI» 1 MK HUMH HEMOJXKJIMBO MPOBECTH SIKYCh PO3AiIoBY Mexy» [103,
c. 25].

1O. 1. MenbHUKOB TaKOX 3pIBHIOBAB IMPOIIEC 1 MPOLEAYPY, BKA3yHOUH, 1110
«IIPOTIECH 1 «IIPOLIEYypa» € MOHATTAMU IOPUIAYHUMHU, 1110 BU3HAYAIOTH TOPSIOK
TISTTBHOCTI IIOAO0 3aCTOCYBAaHHS HOPM MaTepiallbHOTO TPaBa, OTXKE 1 «IIPOIECH
MOBHHEH OYyTH MPaKTUYHO TOTOXKHHUM, TOOTO piBHO3HauHUU mporuemypi [113, C.
19]. OtoToXHEHHsSI ABOX TNPEACTABACHUX KAaTeropid, Ha HAIl TOIJAA, He
MIPEJCTABIISIEThCS TPABUIBHUM 1 aJIeKBaTHUM, BHUXOASYH 3 iX OCOOJIMBOCTEH 1

€THUMOJIOTII CJIIB «IPOLIECH 1 IPOLIECAYPay.



87

BinmoBigHO [0 Jpyroro MmiAXony, IOPUAMYHUANA MPOLEC BHCTYMAe
pizHOBUIOM Tiporienypu. Ha nymxy E.I. Byrenko, mnpomec sBisie coboro
0COONMMBUY PI3HOBHU IOPUIAUYHOI TPOLECTYpPH, PO3paxoBaHW Ha OOpoTHOY 3
MPaBOBUMU AHOMAJISIMHA, EKCTPAOPAWHAPHUMH IOPUANYHUMH SBUIIAMU, IO
BUHHKAIOTh B pe3yJbTaTi MOPYIIEHHS Cy0’€KTaMH IIpaB IHIIUX o0ci0 Ta
HEBMKOHAHHS IMOKJIaJICHUX Ha HUX 000B’s3kiB [19, c. 59].

3riIHO 3 TPETIM MiAXO00M, 1, Ha HAII MOTJISA, OUTBIIT TPUHHATHUM, TTOHSATTS
IpolleC 3a CBOEI IIMPOTOIO MPEBAIIOE HAJ MPOIEAYpoOro, 1, BIIMOBIIHO,
MIPOIIeTypa PO3TIISAAETHCS B SIKOCTI YaCTHHHM Tiporiecy. FOpuanana nporeaypa He
30IraeTbCs 3 MOHATTAM IOPUIUYHOTO MPOLECY HABITh B IIMPOKOMY TPAKTyBaHHI
octanHboro [27, . 18]. [IpoTe He MOKHA HE 3a3HAYMTH 1 TOTO (aAKTYy, 10 HAYKOBI
MIIXOIM JO PO3YMIHHS IOPHIWYHUX NPOUEAYp B OUTBIIOCTI BUIIAJKIB 3aCHOBAHI
Ha iX B3a€MO3B’SI3KY 3 IOPUJIUYHHUM IPOLIECOM.

Sx 3a3HauvaTh y cBoemy nociipkeHHi C. ['ycapoB ta B. binmoye, «y
3arajlbHOMY AaclieKTl TIpolleaypa BU3HAYAEThCA SK MEBHA CYKYIHICTh M1 4w
onepariid, 3a JOMOMOIOK SIKHX pealli3ye€ThbCsd TOM YM 1HIIMKA mporec ado eTar,
CTajis, IO BHPAKAE€ 3MICT BIJAMOBIAHOI TEXHOJOTIi. 3 IPaBOBOi TOYKH 30DY,
nporeaypa — Iie perjiaMeHTOBAaHUM HOPUAMYHOI0 HOPMOKO TOPSIAOK Al abo
pEryJIlOBaHHS BIAMOBIIHUX CYCHIJIBHUX BIIHOCHH y c(epi mpaBO3aCcTOCYBAHHS
[35, c. 12].

Hemo 1amy mnosumiro 3aiiMae C.C. AJekceeB, sKUWA BBaykae, IO
IOPUJIMYHUN TPOIIEC MO’KHA BH3HAUUTH Yepe3 MOHATTS nporenypu [4, c. 114].
[Tporec, Ha QyMKY AOCIITHHMKA, 1€ BCS MPaBO3acTOCOBYA JIISUTBHICTH, 3aCHOBaHA
Ha BIAQJHUX TOBHOBAXKEHHSIX THUX YHM IHIIMX OpraHiB, sfKa TOBWHHA OyTH
MAMOPSAKOBaHA CYBOPHUM MpoIeAypHUM ¢opmaM, 110 3a0e3nedyye 3aKOHHICTb,
OOTPYHTOBAHICTh 1 JOIUIBHICTH I1i€i mismibHOCTI. [IpaBoBa mpomeaypa — 1ie
ocoOnmBa mporeaypa, fKa 4YITKO BHKJIAJEHA Ta 3akpillJiecHa B 3aKOHaX 1

Hi}IBaKOHHI/IX HOPMATUBHHUX aKTaXx.
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[ TyT 3a3HauMMoO, IO IOPUIUYHUN MPOLIEC BKIIOYAE B ceOe pi3HI MPaBOBI
npouenypu. [Ipu npboMy il MPaBOBOIO MPOLEAYPOIO BAPTO POIYMITH OCOOIUBUMN
HOPMAaTUBHO BCTAHOBJCHHUN TMOPSAOK 3AIMCHEHHS IOPUAMYHOI AisUTBHOCTI,
CIpsIMOBAaHUN Ha peajizallilo HOpM MaTepiaibHOTO MpaBa 1 3aCHOBAHUX Ha HHX
MaTepiaibHUX TMPABOBIIHOCUH, IO OXOPOHSIOTHCS BIiJ MOPYUIEHH MPaBOBUMU
CaHKIIISIMHU.

OTxe, MOXKHA NIWTH 10 BHCHOBKY, IO IOPUIWYHHMI TPOIEC Ta MPaBOBa
mporeaypa SBHUIA CIIBBIJIHOCHI, TICHO B3a€EMO3AJICKHI, ajie HE 1JEHTHUYHI.
[ToHATTS MOPUAWYHUN TPOIEC IMUPIIE, TaK SK MOXKE BKJIIOYATH B OJHOMY
BHITAJIKy TI€BHY KOMIUICKCHY IPABOBY MPOLEAYpY B IIJIOMY, MPUYPOUYCHY IO
BUPIIICHHS! KOHKPETHOTO 3aBJaHHs, & B 1HIIIOMY BHUIIQJIKy MOXE 3J11HCHIOBATUCS
3a MEBHOIO IOPUANYHOIO MPOIIETYPOIO.

3MIMCHUBIIM 3araJIbLHOTEOPETUYHUNA aHalli3, MOXKHA KOHCTaTyBaTH, IO
5 tod H d yded Deanipyertscy dep3 xonkperHi f e © 9 59 ' Hatbymey J H k2
sKa TPOIeaypa 3a CBOIMU CKJIAJOBHUMH XapaKTEPU3YETHCS SIK MaKpOIPOIeIypa
abo sSK MIKpormporeaypa. A TyT 3ayBaXHUMO, IO Oy/Ib-sKa MpaBoBa IMPoIEIypa
ABJISIE COOOI0 HOPMATHUBHO BCTAaHOBJICHHHN TMOPSIAOK 3IIMCHEHHS IOPUIAIHOL
misteHOCTI, TOOTO eBHY ¥ to  H  Ydzz W tste 3z .

OxapakTepu3oBaHa KOHCTPYKITist IOPUTUIHOTO porecy €
3araJbHOTEOPETUYHOI0, & TOMY BJIACTHBA CIIAJIKOBOMY IMPOIIECY 3 1HO3EMHUM
€JIEMEHTOM.

B3arami, cmig po3MeXOBYBaTH TOHSTTS «CHAJAKyBaHHS» Ta «CITaJIKOBHM
npouecy. [lin cnankyBanusm . SIpoBuii po3ymie «peatizallito CaaKoeEMIIMU iX
MpaB Ta OTPUMAHHS HAJIEKHOI IM YaCTKU CHAAIIMHU, a CIAJAKOBUHN Tpoiiec Oyne
CKJIaJIaTUCh 31 TPOIIECY CMaJKyBaHHsS Ta BCIX IHIIMX MAid, 110 Oe3MmocepeHbo
MOB’s13aH1 3 PO3MOJIIJIOM CIAAIIMHN, BUKOHAHHSIM 000B’SI3K1B, IO 3yMOBITIOIOTHCS

3000B’s13aHHSIMH CliaakoaBig Toio. CraakoBHil Mpoiec — 11 periaMeHTOBaHi
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3aKOHOJABCTBOM IOPUAMYHO Baromi il MOBHOBaXEHHUX OCIO, SIKI 3yMOBIIEHI
IIEPEX0/I0M IIpaB IOMePJIoi 0codu 10 iHIHX 0cio» [196, c. 88].

CrnagkoBuit poIiec OTIOCEPEIKOBYE JTUHAMIKY CHaJKOBOTO
MIPABOBIIHOIICHHS 1 CXWJIBHUN 10 BIUIMBY CHEI[IAJIbHUX MPABOBHUX TPABUIL.
TakuMm YWMHOM, B I1HCTUTYTI CHAJKyBaHHS MOXK€ OyTH BHOKpEMJIEHA TIpyma
MIPABOBHUX HOPM, SIKI MAIOTh MPOLIECyaIbHUN XapaKTep 1 PerysioiTh BITHOCUHU
CHAJKOEMIIIB 13 MPaBO3aCTOCOBYMMM OpraHaMu 3 TPUBOAY 3AIMCHEHHA Ta
3aXHMCTY iX CMaJKOBUX IPaB.

B pe3ynbTraTi BIUIMBY BKa3aHUX HOPM Ha CYCIIJIbHI BITHOCUHU (OPMYETHCS
CIIAJIKOBE IIPOLECyalbHEe HPABOBiTHOMICHHA. MOro cy6’eKTaMH BUCTYIAIOTh, 3
OJIHOTO OOKY, CHaJKOEMIII, 3 1HIIIOTO — OPTaHU HOTapiaTy, CyAu, OpraHu MiCLIEBOi
BIaJAM TOHIO. TakuM YHMHOM, CHAJKOBHH TPOIEC MOXKHA BU3HAYUTH SIK
KOMIUIEKCHE TIpaBOBE SfBHINE, SKE MOTpeOye HE TIIbKA MPUBATHOTO, a U
yOJIYHOTO PeryJIIOBaHHS.

BxitodueHHsT 10 CMAAKOBOTO MPABOBIJHOIICHHS 1HO3EMHOIO €JIEMEHTa
CYTHICHUM YHMHOM MOJH(IKYE 1 OJHOYACHO YCKJIAJHIOE WOro IpPaBOBE
perymoBanHs. Jlana Te3a B JocTaTHId Mipli MOxke OyTH 3acTOCOBaHa [0
MPOLIECYaTbHOTO ACTIEKTY CIaIKyBaHH.

CnanxoBuii rporec SIK IIPaBOBE SIBULLIE MOXeE Oyt
BHYTPIIIHBOIEPKaBHUM (KOJIM B MPOIECYyaAIbHOMY MPABOBIIHOIIECHH] 1HO3EMHUMN
€JIEMEHT BIJICYTHII) 1 MI>)XHAPOIHUM (KOJIU B MPOIECYaTTbHOMY ITPABOBIIHOIIICHH1
MPUCYTHIN 1HO3EMHUH €JIEMEHT).

[HO3eMHUI  eleMeHT y  CHaJKOBUX  BIJHOCHMHAX, Ha  JYMKY
M.M. borycnaBckoro, MpOSIBISETECA B TOMY, IO «... CHaJKOJABEIlh, BCI
CHAAKOEMII abo0 NedKl 3 HUX MOXYTh OYTH TpPOMAaJsSHAMH PI3HUX JEpXKaB,
MIPOKMBATH B PI3HUX KpaiHaX; yCIaJKOBaHE MailHO MOKe mepedyBaTH B PI3HHX

Jiep KaBax; 3aMoBIiT MOXe OyTH CKIIaZICHHUI 32 KOPAOHOM i T.1. » [15, €. 56]. Taky
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K TIO3WINIO BHUCIIOBIIOE MakenoHCchbkuii aBTop T. benmeBchkuii [10, c. 87],
BiTuM3HsHUHN aBTOp A.A. Crenantok [160, c. 72] i T.x1.

[HO3eMHU elIeMEHT MOJKE BHSIBJISITUCS B OHIM 200 KUIBKOX 3 TaKuX (OpM:
HAsBHICTh 1HO3EMHOTO TPOMAJISHCTBA y (i3M4HOI 0coOM abo 1HO3EeMHOTO
MOXO/PKEHHSI IOPUJIUYHOI 0CO0H, KA € Cy0’€KTOM HOTapialibHO-TIPOLIECYaTbHUX
BIJTHOCHH; 00’€KT MPaBOBITHOCHH 3HAXOJUTHCA HAa TEPUTOPIl 1HO3EMHOI KpaiHu;
IOpUANYHUN (aKT, SIKUHA CTBOPIOE, 3MIHIOE 200 MPUIMHHSIE MTPABOBITHOCHHH, MaB
YU Ma€ MICIIe Ha TEPUTOPIi 1HIIOT KpaiHHu.

HeoOxigHicTb y BYMHEHHI MpOLECyalbHUX [1d, CHOpPSIMOBAaHUX Ha
peanizaiilo Ta 3aXHUCT CIHAJKOBUX MPaB 3a Y4YacTIO 1HO3EMHOrO €JIEMEHTA, 3
KOXKHUM JTHEM 3pocTae. [Ticis maaiHas «3a1i3Ho1 3aBick» 31 301IbIICHHSIM TEMITiB
€KOHOMIYHOTO PO3BUTKY 1, SIK HACTIJOK, 301JIBIIEHHIM KUIBKOCTI MiXKHApPOJIHUX
KOHTAaKTIB, MPOLECyaJibHl acCleKTH O(OPMIIEHHS CHaJUIMHU 3 1HO3EMHUM
eJIeMEHTOM Halylu KpalHbOi aKTyaldbHOCTI. Ha 30UIbllIeHHS MPUCYTHOCTI
1HO3EMHOI'O €JIEMEHTY B TNPUBAaTHONPABOBHX BIAHOCHHAX, y TOMY YHCII,
CHAJKOBUX, BIUIMBAIOTh MPOLECH perioHalbHOI 1HTerpauii. Jns Ykpainu, sk
acorrifioanoro wieny €sporneiicbkoro Coro3y [174], 6e3yMOBHO BaKJIMBHUM €
MUTaHHS TapaHTyBaHHS Ta 3aXWCTy CIHAJKOBUX IIpaB BIACHUX TPOMAJSH Ta
1HO3EMIIIB, IO MIATBEPKY€ETbCA BCTaHOBIEHUM KoHcTutyiieo VYkpainu
MIOCTYJIATOM: «IHO3EMIIi Ta 0cO0u 0€3 TPOMaJTHCTBA, 110 MepedyBalTh B YKpaiHi
Ha 3aKOHHUX MiJICTaBaX, KOPUCTYIOTHCA TUMH CaMUMU IpaBaMu 1 CBOOOJaMH, a
TaKOXX HECYTh Taki cami 0OOB’SI3KH, SIK 1 TPOMAJSIHU YKpaiHH, — 32 BUHSITKAMH,
BCTaHOBJIEHUMU KOHCTHUTYIII€I0, 3aKOHAMU YU MIDKHAPOJHUMHU JOTOBOpPAMU
VYkpaiam» [153].

Peanizanis criagkoBux mpaB nepeadadae NJOTPUMAHHS MEBHOI MPOIEAYPH,
miJi 4Yac sKOi CIagKoeMellb BCTYNae B MPaBOBIIHOCHHU MPOLECYaTbHOTO

Xapaxkrepy.
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3a3HaunMMoO, 110 OJHIEIO 13 OCHOBHUX YMOB peaii3allii ClaJKOBUX IpaB 3
1HO3EMHHUM €JIEMEHTOM € BCTAaHOBJICHHSI MEBHUX MPOILEAYpP, B PaMKax SIKUX Jli€
YIOBHOBa)XX€Ha Ha O(POpPMIICHHS CHAAIIMHU 0co0a. 3 1UX Ta 3arajbHUX BUMOT,
AK1 BU3HAUYAIOTh MISTIBHICTH 3 O(QOPMIICHHS CHAAIIMHU 3a YYacTIO 1HO3EMHOTO
eJIeMEeHTa, OYEBUIHO 1 POPMYy€EThCSI MIXKHAPOAHUI CIaIKOBUH TpOIIEC.

Buxoasum 13 3a3Ha4€HOTO, CYKYIHICTh MOCTIOBHUX MPOIECYabHUX IiH,
AK1 HaIlpaBJIeHI Ha MaTepiai3aliio CHaJKOBUX TMpaB 3a YYacTI0 1HO3EMHOTO
eJIeMEeHTa, MOKHA OXapaKTepu3yBaTH SIK MILKHApOIHUM CHAJKOBUN Mpoiiec. 3a
CBOEIO CTPYKTYPOIO MDKHAPOJHUN CHAJKOBUN TMPOIEC MOXHA BU3HAYUTH SIK
CYKYITHICTh ~KOMIUIEKCHHX TPaBOBUX TMPOIEAYyp BCTaHOBIEHOI  (opmu,
HEOOX1THUX JIJISl pealtizallii CaJKOBUX MpaB 3a YYaCTIO IHO3EMHOTO €JIEMEHTA.

Hanani Big3Hauumo, 110 AisUTBHICT 3 OPOPMIICHHS CHAIIUHU 32 CBOEIO
CYTTIO Ma€ TaKl CKJIaJOBl: MOYATOK, PYX, PO3BUTOK, LI0O Ma€ MEBHI CTaAil 1
3aBepiianbHuil etan. HaBeneHne peraaMeHTyeTbesi HOpMaMu, SIK1 BITHOCSITHCS 10
MPOLIECYaTbHOTO MpaBa.

Tak, nns peanizailii CraJKOBUX MpaB 3a Y4acTIO 1HO3EMHOTO €JIeMEHTa
XapaKTEepHU TIEBHUN MPABOBUM MOPSIOK, KU 32 CBOEKO IIJIECIPSIMOBAHHICTIO
Mae OyTH ONTUMAJIBLHUM JUTsl 3MIHCHEHHS TUX YHM 1HIIMX FOPUIUYHO 3HAYMMHX
aid. Y OUIBIIOCTI NPABOBUX CHUCTEM CBITY TAaKUW TOPSAJOK BCTAHOBIIOETHCS
HOPMATUBHUMHU TPUIUCAMU 1 MICTUTh TIEBHUM  aQJITOPUTM  JISUTBHOCTI
YIOBHOBO)XEHUX OPTraHiB, KWW CHPSIMOBAaHUN Ha JOCATHEHHS OCHOBHOI METHU
MDKHAPOJHOTO CHaJAKOBOTO MPOIECY — peati3allii CHaAKoEMIIIMU CBOIX MPaB.

[Mum migBuIIyeThcsi €(QEKTUBHICTH TMPABOBOIO PETYJIOBAaHHS JIaHOT
JUSTBHOCT1 1 TapaHTYEThCs 11 MPaBOMIPHICTh 1 pe3yabTaTUBHICTh. [lopymieHHs
BCTAHOBIICHOTO TIOPSAKY MPEACTaBIIss€ COOOI0 MPaBOMOPYIICHHS, a PE3yJIbTaTh

BHU3HAIKOTHCA IOPUIUYIHO HIKYEMHHUMH.
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O1xe, MDKHAPOIHA CITAJIKOBA MIPOLIEypa — 1€ BCTAHOBJICHUHN MOPSIIOK i
MOBHOBWKHHUX OCIO IOJ0 peaiizallii Ta 3aXHCTy CHAIKOBUX IIpaB y cdepi
BIIHOCHH, YCKJIAITHCHUX 1HO3EMHHUM €JIEMEHTOM.

[Ilo crocyerbest (opMU MIKHAPOAHOTO CIAIKOBOTO TPOIECY, TO TYT
3a3HAYMMO, 10 (GOPMHU CIAIKOBOTO MPOIECY B3araii Mo-pi3HOMY BU3HAYAIOTHCA 1
KJIacu(PiKyIOThCS HAYKOBIISIMH.

Tak, €.€. dypca [181, c. 26], Bupinsatoun GopMu CraJKyBaHHS, BKa3ye Ha
TE, 110 CIHAJKyBaHHS HE OOOB’SI3KOBO Ma€ 3AINCHIOBATHCS Yy HOTapiajibHY
MOPSIIKY Ta ¥ B 3aKOHI YITKO HE BU3HAYCHO BHITAJIKHU, KOJIH MA€ 3aCTOCOBYBATHUCS
000B’s13k0Ba (hopma OPOpPMIICHHS CHIAJKOBHUX IpaB. AJie 3 METOIO OXOPOHHU IPaB
CIIAaJKOEMIIIB Ta TIPU CMAJAKyBaHHI TMEBHUX BHJIIB MaliHa Ta IpaB HEOOXIJIHO
BU3HAYaTH MEX1 HOTaplajdbHOI MPOLECYaIbHOI (POPMU, TUM CaMUM BHIUISIOYU
1Bl (OpMH CIAJKyBaHHS: sIKa 3JIACHIOEThCS O€3 3BEPHEHHS 10 HOTaplyca Ta
HOTapiajbHa opma.

JoTpumyrouucsk 1iei no3utii, €.€. dypca poOUTH CiIyllIHE 3aCTEPEKEHHS,
110 KOHCYJIM TaK CaMO MOXYTb O(QOPMIISITH CIIaJIKOBI MpaBa 1 BUMHIOBAHI HUMU
HOTapiajbHi il MianaaaTh Mg HoTapiaabHy Gopmy [181, c. 26].

B cBoto uepry, Ckok JI.B. Buainsie HacTynH1 (OpMH ciaiIKyBaHHS:

1) UMBIILHO-TIPABOBA;

2) HOTapiaJibHA;

3) cynosa [161].

3ayBa)xMMO, IO HOTaplajgbHa (opma xapakTepHa g OUIBLIOCTI
3apyoikHUX KpaiH. [Iporte, € kpaiHu, B SKUX €IMHOIO 1 BUKIIOYHOIO (hopmoro €
cyzoBa — Iie Jiesiki MycyiabMaHchki kpainu (Ipan, Typeyunna) ta kpainu €Bponu
(Xopsaris).

Hampuknan, BIANOBIAHO 10 TMOJOXKEHb TYPEIBKOTO 3aKOHOJABCTBA
cnagKkyBaHHd B TypeyuwHi 1HO3EMHUMH TPOMAISIHAMH  PETYJIOETHCA

CTIPUHITUTIOM B3aeMHOCTI». Po3’scHeHHsi Hamaethcsi B IloctanoBi KaOinety
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MmiHicTpiB Typeuunnu Ne2/13394 Bix 29.05.1940. CyTh #oro 3BOJUTHCS A0 TOTO,
IO MO BIJHOIIEHHIO JJO 1HO3EMHUX IPOMaJIsiH B TypeudnHi 3aCTOCOBYIOTHCS Tl K
HOPMH, 1110 1 IO TYPELbKUX TPOMAJISH B IHIIMX KpaiHax.

SIkmo B Oynb-sikii kpaiHi rpoMafsHUHY TypeduyuHU J03BOJICHA KYIIBIIA
HEPYXOMOCTI, TO 1 TPOMAJSHHHY IIi€l KpaiHM TaKOX JJO3BOJIGHA KYMIiBIIA
Typeupkoi HepyxomocTi. Ti X MNPHUHIMIKA 3aCTOCOBYIOTBCA 1 JO BiJHOCHH
MDKHAPOJIHOTO CIIaKyBaHHS.

[ Tyr 3a3HauuMo, W0 cHaauMHy B TypeyduHi YHOBHOBa)KCHHI
o(OopMITIOBATH CYIS, SIKAI 30008’ I3aHUIA:

- OIMMCaTH MaMHO;

- B)KHATH 3aXO0JI1B 11010 3a0e3IeUeHHs HOT0 OS3IIEKH;

- 3I1MCHUTH HOTO MOALI MIDK CHAIKOEMIISIMHU;

- NPOBECTH BUILIATH MO Ooprax 1 3000B’s13aHHSX MOKIMHOTO;

- 3a0e3MeyuTd HOpMajbHy pOOOTY MIANMPUEMCTB 1 OpraHizaiii, 10
HaJIeXKallM TMOKIMHOMY. SKIO 116 HEMOXJIMBO, TO BXXUTH 3aXOJIB MO0
3aMOPOXKYBaHHS 1X MISUTBHOCTI.

JlaHi 3ax0aM Cyaiasl 3MIMCHIOE K OCOOMCTO, TaK 1 4epe3 CBOiX O]iIiiHMX
YIOBHOBa)KCHHUX.

Tak, 3a BIJICYTHOCTI 3asiB BijJl CHAJKOEMIIB MPO MNPUUHATTS CHAAIIUHM,
IPOTATOM POKY 2 pa3u Ha MICSIb CyAJii pOOUTH OTOJIOMICHHS TPO CHAIIIMHY B
npeci. Skimo 3a mei yac He HaIIWIUIO MPETeH31d Ha CIaJoK, TO BiH BIAXOIUTH
JiepoKaBi.

[Ipotsirom Micalst CcyA BHUAAE CHAIKOEMISIM CBIJOITBO MPO MPaBO Ha
CHaIIMHY, IKe MOXKe OyTH ockapkeHe B cymi [212, ¢. 722].

B Xopgarii, koau moMepiauil € 1HO3EMHHMM TPOMAJSTHUHOM 1 BOJIOJIIE
HEPYXOMICTIO B XOpBarii, MPOBaKEHHS y CMpaBl sl pO3MOALTY HOTO MaiiHa

MDK CHAJKOEMIIIMHA 3A1MCHIOIOTBCS CyIaMH, 3aBISKH «BHKIIOYHINA CyIOBIH
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KOMIIETEHIII» B [bOMY MNUTaHHI. JlJis BperyntoBaHHS CHAAKOBUX BITHOCHUH
3aCTOCOBYIOTHCS MPABOBI HOPMH KpaiHU TPOMaSTHCTBA TOMEPIIOTO.

B cBoro depry, pimeHHS 1HO3EMHHUX CYAIB a00 IHIIUX YITOBHOBAKEHUX
OpraHiB, siKi 0pOPMIIIN CHIAAIIMHY, IPEIMETOM SIKOI € XOpPBAaTChKa HEPYXOMICTb -
— HE€ BU3HAIOTHCS XOPBATCHKUMU CyAaMH. 3 1HIIOTO OOKY, pIIIEHHS 1HO3EMHUX
CyliB a00 1HIIMX YMOBHOBA)XCHUX OPTaHiB IMIOJO0 PO3MOJLITY PYXOMOIrO MaiiHa
Ta/abo Tpolel MOMEpIOro MOXYyTh OyTH BU3HaHI B XOpBarTii B CyAOBOMY
IPOIIEC] PO BU3HAHHS PIllICHb 1HO3EMHHUX CYIIB [225].

[loBepratouncy g0 po3ryiany ¢GopM  CHAgKyBaHHS 1  YacTKOBO
MOTOJIPKYIOUHKCH 13 BCIMa HaBEACHUMHU MO3UILIISIMU, BIJ3HAYUMO PO HASIBHICTH 1€
onHi€i ¢dopMu cHaaKyBaHHS — O(OPMIJICHHS CHAIUIMHU B MYHIIUIAIbHUX
opranax abo opraHax MiCIIEBOIO caMOBpsAyBaHHs. JlaHe MOJI0XKEHHS 3aKpIMJICHO
B MMOJIOXKEHHSX J1I0U0T0 3aKOHOJIAaBCTBA YKpaiHU Ta Oararbox 3apyOi’KHUX KpaiH.

Taxk, 5 mucronana 2014 p. [Ipesunent Ykpainu mignucaB 3akoH YKpaiHu
«IIpo BHEeCeHHS 3MiH 70 ACSIKAX 3aKOHOJABYHMX aKTIB YKpaiHW MO0 JCTKHX
NUTaHb craakyBaHHs» [143]. 3akoHOM BHECEHI 3MIHH JI0 OCHOBHUX HOPMAaTHBHO-
IIPaBOBUX aKTIB, $KI PETYNIOIOTh TMPOLEAYpY MNPUHHATTA Ta OQOPMIICHHS
craauumHy, a came A0 l{uBuibHOrO Kojekcy Ykpainu, 3akoHiB Ykpainu «IIpo
HoTapiaT», «[Ipo mepxaBHy peecTpariito peuoBUX MPaB Ha HEPYXOME MaHO Ta iX
OOTSKEHDY.

BianoBigHO 10 HOBUX TOJIOKEHb, Y CUIBCBKHUX HACEICHHX ITyHKTaX
YIOBHOBa)XEHI Ha 1€ MOCaJ0BI OCOOM OpraHy MICIIEBOIO CaMOBPSITyBaHHS
OyIyTh BUYMHSATH TaKi HOTapiaJibHI Jii sK: BHJada CBIJIOLTBA MPO MpPaBO Ha
CHaJIIMHY; BHUJa4ya CBIJOITBA MPO TMPABO BIIACHOCTI HA YAaCTKy B CITUIBHOMY
MaiH1 TOJIPYK&KS B pa3l CMEpTI OJHOTO 3 noJpyxxs. [IpoTe TyT 3a3Ha4YUMO, 110
BCTAHOBJICHO OOMEXEHHS MI0JI0 HEMOXKJIMBOCTI 3a3HAYEHUX TOCATOBUX 0Ci0
OpraHiB MICIICBOTO CaMOBPSAYBaHHS 0GOPMIIATH JOKYMEHTH, PU3HAYCH] IS T

332 KOPJIOHOM.
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Takum YWHOM, OpraHaMm MICIIEBOTO CaMOBPSAYBaHHS HAJaHO IMPABO
BUKOHYBaTH (PYHKIII HOTapiyca y MeXax BIIMOBIIHUX HACEJIEHUX ITYHKTIB 3
MIPaBOM JIOCTYMY 70 Jep>kaBHOTO peecTpy peYOBHX MpaB HA HEPYXOME MaifHO.

OTxe, 3 ypaxyBaHHSM HaBEICHOTO, MOJKHA 3allpOTIOHYBAaTH HACTYITHI
(dbopMH MI>KHAPOJHOTO CIAaKOBOIO MPOIIECY:

1) 1UBIIBHO-TIPABOBA;

2) HOTapiaibHa;

3) KOHCYJIbCBHKa,

4) cynoBa;

5) aaMiHICTpaTUBHO-TIpaBOBa (MYyHIIIUIIAIBHA),

6) 3mimraHa.

Takum 49wmHOM, SK OaymMo, IS XaPAaKTEPUCTHKU MIKHAPOIHOTO
CIaJKOBOTO IPOIIECY BEIMKE 3HAYCHHS Ma€ (popma Horo 3iHCHEHHS.

PoskpuBatoun cyTHICHUM 3MicT (OpPMH MDKHAPOJHOTO  CIIaJIKOBOTO
MPOIIECY, CII BUXOIUTH 3 TOJIOXKEHHS MPO CKJIAJHY IPOIEIypy, IO BHMarae
NOTPUMaHHA  JCKUIBKOX  JIOTIYHMX  TOCHIIIOBHUX  Jid, BIATBOPEHHS 1
MIITBEPDKESHHS IKUX MOXE OyTH JIOCTYITHO 1 JIOKa30BO SIK JJISI CAMHUX YYaCHHKIB,
3 0AHOTO OOKY, TaK 1 JJisl BIAMOBITHUX 3all1KaBJICHUX 1 KOMIIETEHTHUX OPraHiB, 3
1HIIIOTO.

[ Tyr Gaummo, mo ¢opma — 1 TpaBoBa MpoIeaypa HOPMATHUBHOTO
YIOPSAKYBaHHS JISUIBHOCTI Ta BIAMOBITHUX JTOKyMEHTIB. Bona siBisie co60r0
CYKYNHICTh BUMOT JO /1 YYaCHHMKIB MIXKHApOJHOTO CIIaJIKOBOTO IPOILIECY,
CIPSIMOBAaHUX Ha JIOCATHEHHS KOHKPETHOTO pe3yibTaTy — peaiizallii Ta 3aXUCTy
CHaJKOBUX TMpaB. Bu3HaueHICTh MaHMX BUMOT 3a0€3MEUy€ThCS BiMOBITHUMU
CaHKIIISIMU, cepell AKMX HAWOUIbII TUMOBI MPUIUHAIOYL, IO MEPECTiAyIOTh LI
MIPUMYCOBOTO MPUTTUHEHHS HETIPABOMIPHOCTI JIISITEHOCTI.

dopma cIy>KUTh OJIHIEIO 3 TAPaHTI TOYHOTO 1 HEYXUJIBHOIO 3aCTOCYBAHH,

JOTPUMAHHS 1 BUKOHAHHS IOpUINYHUX HOpM. Dopma MIKHAPOJHOTO CIIaJKOBOIO
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mpoiiecy Ha0yBa€ BEIMKY COIAIbHY IIHHICTh, OCKUIBKU BUKOPHUCTOBYETHCS IS
3aXHCTy TpaB 1 cBOOOJ rpoMajsiH Ta OpTaHizalliii B PI3HUX Taly3sX JIepKaBHO-
MIPaBOBOI JISUTBHOCTI, PErJIAMEHTY€E MPaBOBY JISUIBHICTh TPOMAISTH, OpraHi3ailii,
HOTapiyciB, MOCA0BUX OCIO OpraHiB BUKOHABYOI BIIAIH.

Crneundikor0  MDKHaApOJHOTO  CHAJKOBOTO  MPOILIECY  BHUCTYIAIOTh
OMHOOIYHICTh Jif, HEPIBHICTb CTOpiH, KOHKPETHICTh 1 1HAWBiTyaJbHA
BU3HAYCHICTh, MPOCTOPOBO TUMYACOBI MMapaMETPH, BIJICYTHICTb CIIOPY Ta 1H.

Hopmu cnemianbHOi  perjaMeHTanli BHU3HAYalOTh MOPAJIOK  POOOTH
YIOBHOBXEHUX OCI0: MPUIIOM JOKYMEHTIB, MEpeBipKa iX JOCTOBIPHOCTI i
MPaBOMIPHOCTI, MPOBEAECHHS EKCHEPTHUX MAOCHIHKEHb, BHUOIp MNPUUHSITOrO
pillIeHHS, BAMHEHHS /111, MpaBoBe 0(hOPMIICHHS MPUHUHATOTO PIIICHHS Ta 1H.

Oco0JMBOCTI MIXXHAPOJHOTO CIAJIKOBOTO IMPOIECY BIIPI3HIIOTH HOTO Bl
IHIIMX MPAaBOBUX (HOPM JISITBHOCTI.

MixHapoaHUl CaJKOBHUM Mpoliec — 1€ MEepI 3a BCE MpaBoBa JISIbHICTD,
COpsIMOBaHAa Ha peali3alil0 Ta 3aXUCT CHAJAKOBUX IpaB y BIJHOCHHAX 3
iHO3eMHHUM eneMeHTOM. lle rosoBHa, BH3HAYalbHA BJIACTUBICTH MIKHAPOIHOTO
CHaJKOBOrO Tmpouecy sk mnpaBoBoi (opmu. [lana ¢opma BupaxaeTbcs B
3M1MICHEHHI omepaiiii 3 HopMaMHM TmpaBa. BoHa 37IHCHIOETBCA TUIBKU
YIOBHOBaXEHUMHU Ha T€ ocobamu (HOTaplycH, KOHCYJW, CyIJl Ta 1H.), a ii
pe3ysbTaTH 3aBXKAM 3aKPIIUIIOIOTHCS B MPOLECYaJbHUX JOKYMEHTax, IO
OB’ 513aHO 3 HEOOX1IHICTIO BUKOPUCTAHHS PI3HUX MPABUII 1 MPUMOMIB FOPUAUYHOT
TEXHIKHU.

MiXHapOaHUN CHAIKOBUIM MpoIleCc 3IHWCHIOETHCS HAa OCHOBI Ta Ha
BUKOHAHHS 3aKkOHY. Lli 1Ba MOMEHTH 1 BU3HAYAIOTh MOr0 IOPUAUYHY IPUPOLY, a
OT)K€ 1 BUXIJHY OCHOBY IIbOro mpouecy. KOpuanuna mnpupona Mi>KHAPOJAHOTO
CIaJKOBOTO TPOIECY BHU3HAYAETHCS THUM, IIO HOTapiyc abo mocagoBa ocola
OpraHy BHKOHAaB4YOi BJIaJd a00 KOHCYJBCHKOI YCTAHOBH CTaBJSATHCS B YMOBH,

KOJIYM BOHH THOBHHHI 6€3HOC€p€,Z[HBO BUKOPHUCTOBYBATH HOpPMHU IIpaBa i
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BUPIIICHHA KOHKPETHOI HOTapiaJibHOI CIIpaBH, MOB’53aHO1 3 oopmIIeHHSM abo
3aXUCTOM CHAJLIUHHU.

Bonu moBuHHI onepyBaTd HOpMaMH, IKi BU3HAYAIOTh XapaKTep CIpPaBH,
AKa 3HAaXOJUTHCS B TPOBAKEHHI 1 OJHOYACHO ONTHUMAJIBHUM TOPAIOK
JOCATHEHHS] HEOOX1THOTO PE3YJIbTaTYy.

3a3BuyYail B SIKOCTI MOYATKOBOI BHJIISETHCS Taka oOIeparlis, sSK MOIIYK 1
BUOIp mOTpiOHOT HOpMH TpaBa, sKa O€3MOCepeHbO pO3paxoBaHa Ha
peryiroBaHHs JaHOi chpaBd. Jlo uYMciaa HACTYNHUX BIIHOCSTBCS: MeEpeBipKa
YUHHOCTI CTaTTI Ta  HOPMATHBHICTh akTy, BceOIYHE 3 SICyBaHHS 3MICTY
3aCTOCOBYBAaHOT HOPMH IpaBa, TOOTO TIIYMay€HHsI HOPMU IIpaBa, 3’ ICYBaHHS MEX
ii 11i B mpocTopi, B 4aci 1 3a KOJIOM 0Oci0.

binbwr ckiagHuMuU € omnepanii, KOJau MpoBaKEHHS MO CIAIKOBii crpasi
3MI1CHIOETHCS MPU HETHUIIOBIM CUTYyallii, TOOTO 3a BIACYTHOCTI HEOOX1AHOI HOPMHU
pEryJtoBaHHS JaHOi CUTyalli. Y IIbOMY BHIIaJKy BHKOPUCTOBYETBHCS aHAJIOTIS
npaBa i aHainoris 3akony [133, c. 112]. Jlana cuTyalisi XapakTepU3yeThCs
0COOJIMBOIO CKJIAIHICTIO 3I1MCHIOBAHUX onepari 1 BHUMarae
BHCOKOKBaTI(h1KOBAHOTO IMIIXOAY JI0 CIIPABH.

Y1noBHOBaXxe€H1 0COOM MOBHHHI 3/11MICHIOBATH HA BUCOKOMY MPOQeciiHOMY
PiBHI BCl omnepariii 3 HOpMaMH Mpasa, K BU3HAYAIOTh MIXKHAPOJAHHUM CIIaJIKOBHIA
nporec, SKui Oe3rmocepeaHb0 CHPSAMOBaHMN Ha 3a0e3nedeHHs e(pEeKTUBHOCTI
JOCSITHEHHSI IOPUANYHOTO pe3yabTaTy. CTymiHb iX 371HCHEHHS BU3HA4Ya€ PiBEHb
KBadiQikalii HOTapiyCiB Ta MOCAJOBHX OCI0O OpraHiB BHKOHABYOi BJAJIU Ta
KOHCYJIbCHbKUX YCTaHOB, iX mpodeciiiHy MaicTepHIiCTh. MalcTepHICTh 1 BUMOra
HEYXWJIbHOTO BUKOHAHHSI 3aKOHY TIPE SABJISETHCS B OHAKOBINA Mipl BITHOCHO SIK
MaTepialbHUX, TaK 1 MPOLIECYATbHUX Ta KOJII3IHHUX HOPM.

[TopymmeHHss UX BUMOT TATHE 3a COOOI0 BU3HAHHS BIJIMOBITHUX Ol SIK
IOPUAMYHO HIKYEMHHUX, TPOTU3aKOHHUX 3 YyCIMa HACTYNHHUMHU HACIiIKaMHU.

[Ipupoga MIXKXHAPOJHOTO CHAAKOBOTO MPOLIECY BU3HAYAETHCS THM, IO BIH
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yocoOIro€e corianbHy ToTpedy B 3A1HMCHEHHI omepaliii 3 HOpMamu IpaBa 1 Iii
omeparlii TMOBMHHI BHUKOHYBAaTHCS Ha BHCOKOMY mpodeciiHoMy piBHI,
KBaJT1(piKOBAHO 1 €PEKTUBHO.

MiKHapoIHUN CHAJAKOBUH TMPOIEC BHCTYINAE MPaBOBOO  (HOPMOIO
JUSUTBHOCTI YIOBHOBaXXEHUX 0C10. 3aCTOCYBaHHsS HOPM IpaBa 3M1MCHIOE YITKO
BCTAHOBJICHE KOJIO OPTaHiB JepkaBU 1 mocagoBux oci0. OOciIr KoMIeTeHIl
KOXXHOTO 3 YMOBHOBR)KEHUX YYAaCHHUKIB MPOLECY BCTAHOBIICHUH BIAMOBITHUM
3aKOHOJIaBCTBOM, B SIKOMY TOYHO 3a(pikKCOBaHO, XTO MOke OyTH cyO’€KTOM
MPOLIECY, IO BiH MOBHHEH POOUTH 1 IKUM YMHOM 3/1MCHIOBATH CBOI (DYHKIIII.

JIns MIKHApOJHOTO CIAJAKOBOTO IPOILIECY XapaKTepHUM YITKUA TOALT
byHKII MDK HOro yd4acHMKaMmu: OJHI (HOTapiajibHi OpraHd Ta IHIII
YIIOBHOB&KEHI 0cOOM) BUKOHYIOTH OpraHizamiiiHy ¢QyHKIIO 1 Ha HHX
0e3Iocepe/IHbO MOKIIAJAETHCA BIANOBIAAIBHICTh 3@ PE3YJNbTAT MPOLECY, IHIII
(rpoMajsHM 1 OpraHizarii, Ki 3BEpHYJIHCS 32 3aXUCTOM CBOIX Cy0’€KTHBHUX ITPaB
1 3aKOHHMX 1HTEPECIB) MIAKOPSIOTHCSA LIUM BUMOTaM.

PesynbTaTn  mponecyanbHOl  AISUIBHOCTI Y cepl  MIKHAPOIHOTO
CIIaJKOBOTO  Mpolecy Oo(GOpMISIOTECS Yy BIANMOBIAHUX — MPOILECYaTbHHUX
nokymeHTax. Po3mexyBaHHS (yHKIIM MiX ydYacHHMKaMU IIpolecy 1 Horo
opIUIMHUNA  XapaKTep BUKJIMKAIOTh MOTpeOy Yy BIAMOBIAHUX CIOCO0AX
3aKpIIUICHHS pe3ysbTarTiB. B  sSKOCTI Takux 3aco0iB  BHUCTYNAKOTh CaMe
npolecyanbHl aKkTH, sIKI 00OB’SI3KOBO MICTSTh B COOl MPUIUCH CYO €KTHBHOTO
XapakTepy, OCKUIbKA BOHH 3aBXKM MEPCOHAI30BaH1 3a MPEAMETOM: CTOCYIOThCS
JaHO1 CITAJIKOBOI CIpaBH 3 1HO3EMHUM €JIEMEHTOM 1 aJpecoBaHi abo
CHAJKOJABILIO  SIK  €IUHOMY  CyO’€KTy  MDKHApOJHOTO  CHAJKOBOTO
NpaBOBIAHOLIEHHA a00 cy0’ekTaM I1HIIMX TPABOBIIHOCUH, TIOB’SI3aHUX 31
CHaIKOBUMHU.

Jlo uyucina TpolecyalbHUX AakTiB — JOKYMEHTIB B MDKHapOAHOMY

CIIaJIKOBOMY TMpPOIIECI — BIAHOCSATHCS: CBIJOITBO IMPO MPaBO Ha CHAIIIMHY 3a
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3aKOHOM, PIIlIEHHS CYIy TIPO O(pOpMIICHHS CIAAITMHU, TOCTAHOBA TIPO BIAMOBY Y
BUMHEHH1 HOTapiaJIbHOI JIii Ta 1HIIII.

@dakTH4HO, TYT Wae MoBa mnpo o¢imiiHui (MyOmiuyHui) XapakTep
3a3HaUYEHUX JOKYMEHTIB, KUl BUPAXKa€ThCS MEPII 3a BCE B TOMY, L0 IOPUINYHA
CYTHICTh ITUX JOKYMEHTIB, iX CTPYKTypa 1, BIATOBIHO, PEKBI3UTH 3aKpIIJICHI B
3aKOHO/IABUMX aKTaX OKpPEeMO B3sTOi KpaiHu. «KoxkeH 3 HUX Ma€ cTaHAapT 1 IeBHY
dopmy» [37, C. 62].

3a3HauyMMoO, WIO0 TEOPETUYHE BHU3HAHHS CAMOCTIMHOCTI MIKHApPOHOTO
CHaJKOBOTO TPOIECY Ma€ BEINUKE TEOpeTHYHE 1 mpakTuyHe 3HaueHHS. Lle
MOB’SI3aHO 13 BJOCKOHAJICHHSM 3aKOHOJABCTBA 1 MOPAAKOM O(OpPMIICHHS
CHaJLIMHY 32 Y4acTIO IHO3E€MHOT'O €JIEMEHTA.

BupoOrienHs mporiecyaabHUX HOPM, SIKI CyBOPO PErjaMeHTYIOTh MpaBa Ta
00OB’SI3KM yNOBHOBAJKEHHX OpraHiB Ta IHIIMX YYaCHUKIB MIKHAPOJHOTO
CIaJIKOBOT'O MPOLIECY, CIIPUATUME BUKOHAHHIO OCHOBHUX 3aBJaHb 3a0€3MeUEHH 1
3aXMCTY MPaB Ta 3aKOHHUX 1HTEPECIB IPOMAJISIH, FOPUIUYHUX OCI0 Ta JIep KaBu.

MixHapoaHUN CHAJKOBUI MpOIEC CHiJ BPEryJOBaTH Tak, 00 BIH
rapanTyBaB CBOOOJY HOTapiycaM, KOHCYJIaM Ta 1HIIMM YITOBHOBaXXEHUM 0co0aM
B 3aCTOCYBaHHI MaTepiaJIbHUX Ta KOJI3IMHUX HOPM. 3BICHO 3K, HEOOXITHUM 1
BRXJIMBUM MOMEHTOM 3aJIMIIAETHCS PETrJIaMEHTAIlisl TMPOLEAypH BUYMHEHHS
IpolieCyalbHUX [, BU3HAYEHHS CTaJii MPOIIeCy 1 B IIbOMY acleKTi 0COOIMBOCTI
BYMHEHHS OKPEMOT MPOIECyabHOI Mii.

JU1st MI>KHApOAHOTO CIAIKOBOTO MPOIIECY XapaKTEPHI:

- HAasBHICTb 1HO3EMHOI'O €JIEMEHTY;

- YiTKa 3aKOHOJaB4Ya yperyJbOBaHICTh NPOLECYaATbHUX MIA B
KOHKPETHIN KpaiHi;

- JeTajbHa PpO3poOKa BCIET MpOLEIypH PO3MISLAY CIAIKOBOI CIpaBU

(TOCJ1IOBHICTD 3A1MCHEHHS Ta 3MICT IIUX MM 1 T. 11.);
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- iMmepatuBHICTh (OpMH (BCTAHOBJICHHM TOPSIIOK  OQOPMIICHHS
cCHaAImuHA 000B’A3K0BUM 1 BCiX). [lopyIlieHHs BCTAaHOBIEHOTO TOPSIKY MOXKE
MIPUBECTH J0 HEIIHCHOCTI aKTy;

- IIe MPaBO3aCTOCOBHUH MPOIIEC;

- 0e3NepeyHiCTh MPOIIECY;

- 3aXUCT MPOIIECYaIbHUX CIaJKOBUX MpaB yepe3 KOJi31iHI HOpMHU;

- 3B’S30K 3 MDKHApOJHUM MPUBATHUM IMIPABOM.

Mera MIKHApOAHOTO CHAJKOBOTO IMPOIECY MOJSAraE B MPOlECyalIbHIM
peaizarii MaTepiaabHOI a00 KOJi31iHOI HOpMH, 3aCHOBAaHOTO HA HUX OCHOBHOTO
MPaBOBIJHOILICHHS, SIKE 1 € CTPWXKHEM ix B3aemojli. be3 mporo He Mo)KHa
3pO3yMITH TPUPOAY MINKHAPOTHOTO CIIAJIKOBOTO IMPOIIECY 1 caM MEXaHI3M HMOro
(YHKI1OHYBaHHS.

MixHapoIHUN CHAaJAKOBUM MpoLEC SBIsiE COO0K OCOONMBUN MOPSAOK
pO3IJIly CIpaB, WO XapaKTEPHU3YEThCS BIACYTHICTIO CIOPY PO IMPaBo,
3aCTOCYBaHHSM CIIEIIaJIbHUX 3aC001B 1 CIIOCOOIB 3aXUCTY, B IKMX YIIOBHOBA)KEHA
oco0a MIISXOM BCTAHOBJICHHS IOpUIUYHUX (DAKTIB (M11M, MO, CTaHIB) 3aXHUIllA€
OXOPOHIOBAH1 3aKOHOM 1HTE€PECU TPOMAJISH, FOPUAUYHUX 0Ci0 ab0 JepkaBHy.

AHami3 HOpPMATHBHOTO Marepiany y cdepi mpolecyalbHUX acHeKTiB
obopMIICHHSI CHAAIIMHU 3 1HO3EMHUM €JIEMEHTOM B VYKpaiHi J03BOJISE
3a3HAYUTH, 110 ICHY€ HEOOXITHICTh NPUUHATTS croemianbHoi [HCTpyKIi 3
o(OpMIICHHS CHAAIIMHU 3 YITKOK CHCTEeMaTH3alll€l0 HOPM MaTepialbHOTO MpaBa
1 MOpoUEeCyaIbHOIO TpaBa 3a CyO’€KTaMU: HOTAplyCH Ta OpPraHU MICIEBOTO
caMOBpSiAYBaHHSA. Y CKJIaJ 1€l I1HCTPYKII JOIUIBHO BKIIOYUTHU 3arajbHi
MOJIOKEHHSI 1 HOPMHM, IO PEryJIOITh CHAJAKOBUN TPOIEC caMe 3 1HO3EMHUM
eneMeHToM — «MDKHApOJHUN CITaJKOBHHM TIPOIEC» TaKOX 3a CyO €KTaMHu:
HOTapiyCH, OpraHu MICIIEBOTO CAMOBPSAyBaHHS, KOHCYJIH.

Otxe, TeopeTHUUYHE BHU3HAHHS CAMOCTIHHOCTI MIXKHApPOJHOTO CITaJIKOBOTO

MpoIIeCy Ma€ Ba)XJIMBE MpaKTHUYHE 3HadYeHHs. [le moB’s3aHO 3 yJIOCKOHAICHHSIM
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3aKOHO/JABCTBA NP0 TMOPSIOK [ISJIBHOCTI OpraHiB HOTapiaTy B MpOIECi
rio0aizalii 1 po3MUpPEeHHs] MIKHAPOIHUX 3B’S3K1B. BUpOOICHHS MiXKHAPOIHUX
MpoIleCyaTbHUX HOPM, SIKI CYBOPO PETJIAMEHTYIOTh MpaBa Ta 00OB’SI3KM OpraHiB
HOTapiaTy Ta IHIIUX YYaCHUKIB MPOIECY 3 1HO3EMHUM €JIEMEHTOM, CIPUITHME
BUKOHAHHIO OCHOBHOTO 3aBJaHHS — 3a0€3MEUEHHIO 1 3aXUCTy MpaB Ta 3aKOHHUX

iHTEepeciB 0cib mpu 0OPMIICHHI CTIaIIINHH.

2. 2. 3aranbHoTeopeTMWYHaAa MoOpgenb Mi )

HeoOXiHICTh CTBOpPEHHS 3arajlbHOTEOPETHYHOI MOJENl MIXHAPOIHOrO
CHAJKOBOTO  MpoIlecy, B  TepIly  Yepry, BUKJIMKAHa  CYTTE€BUMH
HEY3TOJDKEHOCTIMH B TIPOIECYATbHUX HOPMax, IO PETyJIOITh IHUTaHHS
BUYMHEHHS MPOTICAYP 3 OPOPMIICHHS CHIAIIIMHN B PI3HUX KpaiHax.

Cnipg 3a3HAYUTH, M0 TEOPETHYHA MOJENb MINKHAPOJIHOTO CIIaJIKOBOTO
MPOIIECY Ma€ HE TUIBKM HAyKOBE 3HAUCHHS, a W HaJa€ MOXJIUBICTh BCTAHOBUTH
MTOCJIIIOBHICTh Ta HEOOXITHUM 3MICT KOKHOI TPOLETYPH.

Sxuo po3rignaty noi0Hy TEOPETHUHY MOJIEIbh Ha TIPUKIIAAl YKpaiHH, TO
BapTO 3a3HAYUTH HACTYITHE.

[Topsimox BUMHEHHS HOTaplalbHUX A1 3 1HO3EMHHUM €JIIEMEHTOM MO0
CHAJIIMHA BCTAaHOBIIOEThCS 3akoHaMHM Ykpainu «IIpo MixHapoJHE MpUBaTHE
npaBo» [149], «IIpo Hortapiat» [152], a TakoXx YMHHUMH MDKHAPOIHUMH
JOTOBOpaMH YKpaiHM Ta IHIIMMH 3aKOHOJIaBUMMH aKTaMHu Y KpaiHu.

Tak, sk 3a3Haugarore Pypca C.A., @ypca €1, «f j t6h d &3 Jjuls@ f s
BUJIa4l CBIJOITBA MPO MPABO Ha CHAIINHY Ma€ OyTH MPUHHATTS MEPIIOi 3asBU
PO TPUUHATTSA CIAIIIMHA, HAa TMIACTaBl SKOi 3aBOAMTHCS CHAJAKOBA CITpaBa
BIJIHOCHO MaifHa IOMEPJIOro, 1 BYMHEHHS SKOI TPHUBAE JI0 IISCTH MICSIIB 3 JTHS
CMEpPTl CHagkojaBid. TakuM YMHOM, B CKOPOYCHOMY BHWIJISI[II TEPIINH eTarl

I[OT'O TIPOBAHKEHHS Ma€ CKJIQJATUCh 3 J11 1110/I0 BCTAHOBJIECHHS 1 MOBIJOMIJICHHS
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CHAaJKOEMIIIB TIPO BIAKPUTTS CHAAIIMHU Ta PO3’SCHEHHS iX MpaBa MPUUHITH a0
BIIMOBUTUCH BIJ] MPUUHATTS CHAAUIMHU IUIIXOM IMOJAHHS MUCHMOBOI 3asBU.
[ e dd3 Jyadicisudgpacnas npaBa, MO MiAIArae 3acTOCYBaHHIO Y
nanomy Bumanaky.1 OMmis & § dzd d3moxkeld @i yi®m@zienss yroau mpo momia
MaiiHa Ha peaibHi YacTku. 1 O § dz® y dzd d3uiej clsp@stf Bae3oyTn Bunaua
CBIJIOIITBA ITPO IIPABO Ha CIAIIMHY BCIM criaakoeMisim» [184, c. 296].
3aCTOCOBYIOYM HABEACHY TEOPETUYHY MOJEIb JO MIKHApOIHOTO
CIaJKyBaHHs, 3a3HAYMMO HacTymHe. Tak, mepiia craiis € GakTuuHO (ikcariero
3BEpHEHHS 1HO3EMIIsl [0 HOTapiyca B VYKpaiHi 3 BHUMOIOK BYHMHEHHS
HOTapIaJIbHUX J1H 010 O(pOpMIIEHHS CHAaAIMHNA a00 rPOMaJiHUHA YKpaiHUu J0
YIOBHOBa)XEHOI 0cOOM B 1HO3eMHIN JepskaBi. Hactymna cranmis mnepenOavae
KBaji(ikailito MpaBoBOi CHUTYyaIllli 3 1HO3EMHHM €JIEMEHTOM, BHUOIp KOJI31MHUX
HOpPM TIpaBa JepXaBU JJIs 3aCTOCYBaHHS, a TaKOX 3aCTOCYBaHHs MaTepiajbHOi
HOPMU KOMIIETEHTHOTO MpPaBOMOPSAAKY. BCTaHOBUBIIM HAasBHICTH 1HO3EMHOTO
€JIEMEHTa, HOTapiyC MEepexXOoAWTh 0 HACTymHOTo eTalmy — BHOOpYy IpaBa
(KOMIIETEHTHOTO MPaBONOPANIKY) JepkKaBu s OG(OPMIIEHHS CHAIUIMHU 1
npuiiMae BIATOBIIHE pillieHHS, opopMIIeHE HOTapiadlbHUM aKTOM.

Hanpuxknaz, BiaAnoBiiHO A0 3aKkoHOaBCcTBA PecyOmiku MosioBa criaakoBi
CIIpaBU BEOyThCA K JICPKABHUMH, TaK 1 TIPUBAaTHUMU HOTapiyCaMu,
TepUTOpiaibHa KOMIICTEHIlIS SKMX BKa3aHa B Jjirensii [64]. ¥V pasi, skimo Ha
ONHIA 1 TI camiid TepuTopii 3AINCHIOBAIA [ISUIbHICTh KIJbKa HOTapiyciB,
KOMITCTCHITISI BEJCHHS CITaJKOBOTO MPOBA/HKCHHS  HAJICKHUTHh HOTapiycy, OO
SKOTO TIEPIIUM 3BEepHYIHCS cniaakoemili. Horapiyc 3000B’s13aHui IepeBipyuTH, YU
He OyJI0 BIAKPUTO CHAJKOBE MPOBAKEHHS IHIUM HOTApiycoM, Kl 3/IHCHIOIOThH
JISUTBHICT Ha TiHA ke Teputopii. HoTapiyc, sikuil ofep:kaB MOBIAOMIIEHHS PO
CMepTh 0COOM, BIAKPUBAE CITAJKOBE MPOBAKEHHS HA ITIICTaBl MHCHhbMOBOI 3asBH
CHAJKOEMIIIB 32 3aKOHOM, CIIaJKOEMIIIB 32 3aMOBITOM, 3aKOHHUX TPE/ICTABHUKIB

a00 BIAMOBJISI€ Y BIIKPUTTI CHAJKOBOI ClpaBu. TakoXX CIaJKOBE MPOBAIKEHHS
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BIJIKDUBAETHCS 32 3asBOI0 TNPEJICTaBHUKIB JIEPKaBHUX OpraHiB, KPEIUTOPIB
CIaJKOIABIIS.

[MuBinpHuit Konexke PecnyOmiku Mommosa [33] nepembadae MOXIIHMBICTD
BIJIKPUTTSI CIIAJKOBOI CTIPaBHU LIUISIXOM 3aCTOCYBaHHS MPaBUJI HEMPSIMOTO MO30BY,
TOOTO SAKIIO [0 HOTapiyca 3BEPTAIOThCA KPEAUTOPH HE CHAIKOJABIS, a
CHAJKOEMIS, SIKUM 332 HBOTO 3a JOTIOMOTOI0 HEMPSIMOTO MO30BY HAJaHO MPaBO
MPUKHATH IO CIIAIINHY.

CnankoBa cripaBa peecTpyeTbcsi B PeecTpi 00JiKy CHagkoBUX CIIpaB 1
3amoBITIB. 3riAHO 3 Haka3oM MiHicTepcTBa foctullli Pecyomiku Momngosa Ne 38
B111 3 motoro 2006 poky «IIpo cTBopeHHs Peectpy ciaakoBuX crpas 1 3alIOBITIB 1
npo 3arBepkeHHs [lomoxkenHs mpo mganuii peectp» [141], o6inik cnaakoBUX
cipaB 1 3amoBiTiB Bene MiHICTEpCTBO FOCTHUII. JlaHE MOJIOKEHHS BCTAHOBIIIOE
MOPSIIOK peecTpallii CagKoOBUX CIpaB 1 3amoBiTiB B PeecTpl crnagkoBHUX cIpasB 1
3aI0BITIB, @ TAKOK MOPSAIOK KO0 BEACHH.

Peectp cknamaerhcsi 3 JBOX PO3AUIIB — OOJIK CHAJKOBUX CIIpaB, OOIIK
3amoBITIB 1 iX ckacyBaHHs. Peectp € e€quHOI0 O]iliiHOI 0a3010 JaHUX MPO
3apeecTpOoBaHi BIAKPUTI CIIAJKOBI CITPaBH.

Hotapiyc BinKpuBa€e CHajaKoBy CIpaBy Ha IIJICTaBl MiATBEPIKEHHS,
OTpUMaHOro 3 peectpy. Jlo OTpUMaHHS MIATBEPIKEHHS 3 PEECTPy HOTapiyc
nepeBipsie, Yu He OYJI0 paHillie BIAKPUTO CIIAJIKOBY CIPaBy Ha iM’s CIIAJKOIABIIA.
[lepeBipka  3AIMCHIOETBCS  HOTaplycoM  INUIAXOM  3allOBHEHHS  OJjaHKa
€JIEKTPOHHOTO 3aIUTY.

Hanani HOTapiyc BCTaHOBIIIOE TPABO, IO MIJJISTAE 3aCTOCYBAHHIO 1 BUJIAE
(abo BiAMOBIAE€ y BHJayl) CBIJIONTBO TMPO TMPaBO Ha CHAANMHY BCIM
CTIaIKOEMIISIM.

YV XopBarii KOMIIETEHTHUM OPraHOM, YIOBHOBaXXEHUM O(DOPMIISITH
CHAJAIIMHY 3 1HO3EMHHM €JIEMEHTOM, BHUCTyHae cyia. KOMOETeHTHUM CyJIoM B

JaHIi Kareropii cmpaB € MYHINUOAJIBHUNA CyJ 3a MICHEM NpPOKUBAHHS
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cnagKoAaBIl (11e Cyau Nepioi iHCTaHIi). Y pasi, SIKIo MTOMepIuil He MaB MICIIS
IPOKMBAaHHS B XOpBaTii, KOMIETEHTHUM cCyjaoM € Mickkuii cyn XopBarTii.
CmankoBa mporeaypa 3a3Bu4ail 3aiimae Big 1 g0 6 MicsIiB, B OCHOBHOMY B
3aJIKHOCTI BiJl CIIBIpAIll CHAIKOEMIINB 1 MOBHOTH AokymeHTarlli. Came cya
BCTAHOBJIIOE TIPaBO, SIKE€ IMIJJISITA€ 3aCTOCYBAHHIO, 1 BHJIA€ PIMICHHS TIPO
o opMIIeHHS TIpaBa BIACHOCTI Ha CIaJIKoBe MaiiHo [218].

B EctoHii y mporieci cankyBaHHS HOTapiycC 3a 3asiBOO a00 CHAIKOEMIIS,
ab0 KpenuTopa CHaJAKOAABIS MOPYIIYE CIAJKOBE MPOBA/KEHHA. 3asBa PO
NPUMHATTA CHIAIIMHN TOBUHHA MICTUTH B c001 3asBY PO BUAa4y CBIJOLITBA PO
MPaBO HA CHAAUINHY. 3aKOH TOBOPHTH, 1[0 HOTAPiyC BUAAE CBIIOITBO MPO MPABO
Ha CHAJUIMHY HICJIsS TOrO, SIK BIH MEPEKOHAETHCS, IO BCl CMAJKOEMIN MOAANIN
3asBY, 1 BCl IpaBa Ta 000B’SI3KH CHAJIKOIaBII 3’ sicoBaHi [63].

Benuky nonomory B poOOTI HOTapiyca JJid 3’ sICyBaHHS CIaJKOBOTO MaiiHa
CIIAIKOJABIIsl HajJa€e Taka KoMmIl'toTepHa mporpama, sik EHOTAP. Ile
«ETIEKTPOHHUN HOTapiyc». Uepes3 «emeKTpOHHOTO HOTapiyca» y HoOTapiyca €
JOCTYI B Pi3HI CYCIJIbHI PEECTPH, B TOMY YMCII KpinocHy kHury. B Ectonii B
KPIMIOCHY KHUTY PEECTPYIOTHCS HEPYXOMICTh 1 PEUOBi MpaBa.

Takox depe3 «ENEKTPOHHOrO HOTaplyca» Yy HOTapilyciB € JOCTYyI B
KOMEpUIHHUN peecTp, A€ 3adiKcoBaHa BJIACHICTh MAiB B NAaHOBUX TOBAapHUCTBAX, €
JOCTYIl J0 IEHTPaJbHOIO PEECTpY IIHHUX TmamepiB. KpiM Toro, € goctym B
aBTOPEECTP, JI€ MICTUTHCS 1H(OpMaIlis MPo BCI TPAHCHOPTHI 3aCO0U, B PEECTP
HUTFOOHMX KOHTPAKTIB 1 B PEECTP CHAJAKOBUX CIpaB. 3 LBOIO PEECTPY, SKIIO
CHaJKOEMEIh MPUIIE HA IEPBUHHY KOHCYIBTAIIIO 10 HOTapiyca, HOTapiyc MOXe
3poOUTH MOBIAOMJICHHSI PO T€, IO CHAJKOIaBELb IMOMEpP, 1 B TAKOMY BUIAJIKY
HOTaplyC AI3HAETHCS MPO HASBHICTH 3aMOBITY a00 MOXE JI3HATUCS, YU PO3IOYaTe
CMaIKOBE MPOBADKECHHS Yy 1HIIKMX HOTapiyciB [194, c. 118].

CBiIOUTBO MpPO TMPaBO HA CHAAINIMHY BHUAAETHCS CIATKOEMIISIM, 1 B

CBIJIOIITBI 3a3HAYAIOThCA YACTKU chajKyBaHHs. lIpaBo po3nopsmxaTucs
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CHaJIKOBUM MalHOM HaJIEXHUTh iM crinbHO. [Ipy 1bOMy BOHM MalOTh NMpaBO Ha
BUJIIJICHHS TXHBOI YaCTKH 3T11HO 13 3akoHOM «IIpo ciaakyBaHHs».

[{ixaBUM 3 TOYKH 30py HAIIOTO IOCITIKEHHS Oyae 3aKOHOJIABUMN JTOCBIT
€pomnericbkkoro Coro3y K perioHaATHPHOTO HAJIHAIIOHATHLHOTO yTBOpPEHHA. Tak,
E€ponericekuii Pernament €C 650/2012 Bin 4 nmunus 2012 p. «[Ipo komneTeHiii,
3aCTOCOBHE TPaBO, BU3HAHHS Ta BUKOHAHHS DIIIEHb, MPUHHATTS Ta BUKOHAHHSA
HOTapialbHUX aKTIB 3 TMUTaHb CHAJKyBaHHsS, a TaKOX TMPO CTBOPEHHSA
€BPOIEHUCHKOTO CBIJIONTBA MPO CHAAKyBaHHM» [221], € HOPMATHBHUM aKTOM
npsiMOi 11ii, SIKUM 3aCTOCOBYETHCSI OE€3MOCEPEAHBO HA TEPUTOPIl KpaiH-ydyaCHUIh
€C nopsia 3 HOpMaMH iX HalllOHAJIBHOTO 3aKOHOAABCTBA.

BinnoBigHo 10 myHKTY 8 1eil PernameHT nmoBuHEH 00’€JHATH HOPMHU IIPO
FOPUCIUKIIIIO, 3aCTOCOBHE NIPABO, PO BU3HAHHA 1 B IEAKUX BUIAJKAX IPUAHSTTS,
MO>KJIMBOCTI BUKOHAHHS 1 IPUMYCOBOI'O BUKOHAHHS pILIEHb, HOTapiaJIbHUX aKTIB
1 CyJIOBUX IIOCTaHOB, a TaKOX MpO CKJIaJaHHS €BpPONENCHKOro CBIAOLTBA PO
cnankyBanns [120, c. 42].

Ha namy nymky, PernmameHT He B MOBHIii MIpl € I3KEPEIOM MIKHAPOIHOTO
npaBa, a MOXXe OyTH BIJHECEHMH O TaK 3BAHOTO «M’SKOTO MpaBay, 1110 HOCHUTH
peKOMeHJalliHuK  xapakTep. Tomy HaBiTh MPOLECH MIMPOKOMACIITAOHOI
MpaBOBO1 1HTErpalii, yHiikaiii Ta rapMoHi3allii HalllOHAILHOTO 3aKOHOJABCTBA
KpaiH- 4jieHIB €BpONEHCHKOTO COI03y HE MOXKYThb HPHU3BECTH 10 BBEACHHSA
OJIHAKOBUX TNPaBWJ, IO CTOCYIOTbCS NUTaHb CHAaJKYBaHHA 3 1HO3EMHUM
cy0’ektom. [IpUUMHOIO IILOTO € PO3BUTOK KOJI3IMHUX HOPM, IO BU3HAYAIOTh
BUOIp 3aCTOCOBHOTO IpaBa B pasi, SIKIIO MPAaBOBIIHOCHHU BKIIOYAIOTH B cebe
1HO3eMHHUI Cy0’€KT, TOOTO CKIIAal0ThCsl MK TPOMaJsSHAMHU JIBOX PI3HUX KpaiH
a00 BUHMKAIOTh, 3MIHIOIOTHCSI 00 MPUIUHAIOTHCS HA TEPUTOPIi 1HILOI JAEPIKABH.
Ha BimMiHy BiJ] CHCTEMH MI>KHAPOJHUX KOHBEHIIHM 1 JOTOBOPIB, 110 BU3HAYAIOTH
€IMHUN TAX1T KpaiH 10 3a3Ha4eHuX MpoOIieM, KOJi31iHI HOPMH HEPIIKO MICTSTh

pi3HI BaplaHTH BHUPILIEHHS MpoOJeM «KOHQIIKTY 3aKOHIB» 1 BOHHM 3J/1aTHI
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BCTyNaTU B TMPOTHPIYYS OAHA 3 OJHOK, B PE3YyJbTaTI YOTO BUHUKAE «KOJI3is
komiziiy [202, ¢. 599].

3akpimieHHs] B HAI[lOHAJbHUX KOJI3IMHUX HOpPMax pIi3HUX MPHUB’SI30K
MPU3BOJUTH O TOTO, IO B KpaiHax-wieHax €C HeMae OJHOCTAHOIO pe3ybTaTy
ix 3acTtocyBaHHs. TakuM YHHOM, KpIM PO3BHUTKY MIKHApPOJHOIO MPUBATHOIO
mpaBa, 3aCHOBAHOTO Ha JpKeperdax MIKHApOJHOTO TpaBa, pPO3BHUBAETHCS
«BTOpHHHE» mpaBo €C, B SKOMY 3aKpIIUIIOIOTHCA €AMHI KOMI31HHI HOPMH.
[IpuknagoM Takoro poay akTiB 1 € jaHui PerimameHTt, skuili nependadae
3aCTOCYBAHHS €MHUX KOMI31MHUX MPAaBHII A0 IPOLEAYD CIaIKyBaHHS.

€Bponeiicbknii  PermamMeHT ByK€ 3aCTOCOBYEThCS Yy BCIX KpaiHax
€poneiicbkoro corw3y. Oanak Tpu kpainu €C BIAMOBWIHCS BiJl NPUHHATTS
naHoro Pernmamenty, 30epirarouu Ha CBOIM TEpUTOPIi BJIACHI KOJMI31HHI HOPMHU.
Le Hanis, BenukoOpuranis ta Ipnanmis.

[Ipouenypa cmaakyBaHHS 3 1HO3EMHUM €JIEMEHTOM BIAMOBIIHO [0
MOJIOKEHB AAHOTO PernaMeHTy BUTIIA1a€ HACTYITHUM YHHOM:

1. ITomaya Ta ONPUMHATTSA 3asBU KOMIIETCHTHUM OpPraHOM. 3asBa HE Mae€
4iTKO BCTaHOBNEeHOI ¢dopmu. [IpaBo momadi 3asBH, KpiM CHAIKOEMIIS, MAaIOTh
BUKOHABEI[b 3aIOBITY 1 KEPYIOUMI CHAAIIMHOI0. A BIJKa300J€p>KyBaul MOXYTh
MOJIaBaTH 3asBY TIJILKU B TOMY BUIIAJIKY, SKIIO BOHHU BOJIOJIIOTH O€3MocepeiHIM
paBOM Ha cnaJmuHy. BosoniHHs Oe3mocepeqHiM MpaBOM Ha CHAAIIUHY CIIiJT
TIAYMauyuTH 3TIAHO 3 €BPOMEMCHKMM  3aKOHOJABCTBOM 3  ypaxyBaHHSIM
3aCTOCOBHOTO CHAAKOBOTO mIpasa. TyT clliJl CKa3aTH MpPO PEUOBY 3aMOBIIATbHY
BIJIMOBY, Mepen0adyeHy, HalpUKIa, B 3aKOHAX MPO CIMAJIKyBaHHS KpaiH TpyIu
POMaHCBHKOTO TpaBa, a TaKOX 3 HEAABHHOTO Yacy B MOJbCHKOMY 3aKOHOJIABCTBI.
Uucto 3000B’s3abHI 3alOBiAJIbHI BIJIMOBH, SKI MepeadadyeHi BUKIIOYHO B
HIMEIIPKOMY CITaJIKOBOMY TIpaBi, HE 1at0Th MPABO HA MOy 3asBH.

Kpenutopam cmankonaBisi PermaMeHT TakoK HE Hajgae TPaBO IMOjadi

3asBU. Y BCSIKOMY pa3i lLie BUIUTMBAE 3 TEKCTy abd3aiy | crarTi 63 B mo€aHaHHI 3
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abzarom 1 craTtTi 65, B AKMX KpEIUTOp CHAAKONABLA He 3ranyerbes. [loku
HESICHO, YW HajmaAayTh Kpainu €C KpeauTopaM CHaJKOJaBIlsl MpaBo IMojAayl
BIJIMOBIAHOI 3asBU. B mpuHIIKII, IbOMY HIIIO HE MEPEMIKOKA€E, OCOOIUBO SKIIO
paBO KPEAUTOpa Ha IMOAauy 3asBH KBaTi(iKyBaTH SIK MUTAHHS 3aKOHOJAaBCTBA
PO BUKOHABYE MPOBAKCHHS [67].

3asBa IMMOBHHHA MICTHUTH IIE€BHI BIJOMOCTI, 3a3HadeHi B ab3ail 3 cTarTi 65
Pernamenty. 3a3HadueHHsT BiiOMOCTel 000OB’SI3KOBE JIUIIIE B TOMY BHITAJIKY, SIKIIIO
BOHU BIJIOMi 3asBHUKOBI Ta HEOOXIAHI opraHy Bujadi g omucy (QakTis,
MIATBEPKCHHS SIKUX BUMArae 3asBHUK. Y OyIb-IKOMY BHITQJKy, CIiJ BKa3aTH
METy OTpUMaHHs €BPOIEHCHKOTO CBIONTRA MPO CHaAKyBaHHS.

®opMmymioBaHHs ab3aimy 3 crarTi 65, 3riAHO 3 AKUM 3a3HA4YCHHS
B1JIOMOCTEH MOTPIOHO TUIBKH B TOMY BUIAAKY, SKIIO BOHH BIJIOMI 3aBHUKOBI Ta
HEOOXIJTHI OpraHy BHAaul JJIs onucy (akTiB, MIATBEPIKEHHS SIKUX BHMarae
3asIBHUK, BBOJIUTh B OMaHY, OCKUIbKHU JIESK1 BIJOMOCTI € HEOOX1THUMU HE3aJIeKHO
BiJl TOr0, UM BiJIOMi BOHU 3asiBHUKY 4M H1. O4eBUIHO, III0 HEOOX1HI BIJOMOCTI,
K1l 11eHTU(IKYIOTh cragkofaBud. Lle » cTocyeTbcs MUTaHHS NPO LUMBUIBHHIMA
CTaH CIMAaJIKOJABIsI a00 MUTAaHHSA NPO T€, B SIKOMY PEXUMI MaWHOBUX BIJHOCHH
BiH NIpo>kuBaB. be3 BIAMOBIIHUX BIAOMOCTEH opraH BUAa4l HE B 3M031 TPaBUIILHO
OI[IHUTU MpPaBOBE CTaHOBHUIIE. TIABKM SKIIO OpraH BHJAyl, 3Ba)KAOUU Ha
000B’SI30K HaJaTH CHPHUSAHHA, NepeadadeHuii ab3amom 5 crarri 66, abo depes
1HIIT OOCTaBMHU MOJKE€ CaMOCTIMHO 3’SICyBaTH BIJICYTHI BIJIOMOCTI, MOJKHA
BIJIMOBUTHUCS B1Jl 3a3HAUEHHS 3asSBHUKOM BIJIOMOCTEH, HEOOXIHUX JISI OIMHUCY
daxTy, sikuit mae miareepauTH cBiquenns [200].

3rifHO MyHKTOM K) a63aiyy 3 crarti 65 B 3asBl MOBHHHI OyTH BKa3aH1
BIJIOMOCTI MPO T€, YU 3asIBUB OAMH 3 OeHed11iapiB MPO NPUUHSTTS CHAAIMHU a00
BiJIMOBY BiJ] HEl.

BiamoBa Bij mpaBa cnaJKyBaHHS ICHYE B 3aKOHOJABCTBI 0aratbox KpaiH

€C. Bona odopmuserbcss abo y BUIVISIAL JOTOBOPY 3  HOTaplajJbHUM
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MOCBIIYEHHSM, $IK, Hampukiaag, B Himeudwni, abo y BHUIJISAI OJHOCTOPOHHBOI
HOTapiajabHOI 3asBH B yCHIN dopMi, sik y Dpaniiii, abo B ¢popmi 0 JHOCTOPOHHBOT
MMMCBMOBOI 3asiBH, JIMCHICTH SAKOI 3aJIEKUTh BIJI JOCTATHOCTI ITOBHOBa)KEHB
BiJIKa3HUKa, 5K, Hanmpukiaa, B Oirmmsamii 1 [serii. 3rigno 3 ab3aom 3 cTarTi 65
BIIMOBa BiJl IpaBa CIAJKyBaHHS MOXKE€ HE BKa3yBaTHUCS B 3asBl MPO BUIAUY
CBIJIOITBA MPO cnaAkyBaHHA. lle MMBHO, OCKUTBKK B 0aratboX KpaiHax BiIMOBa
Oe3nocepeIHbO BIUIMBAE Ha TOPSAOK CIAAKyBaHHS 3a 3akoHOM. [IpaBuibHilie
Oynmo O BKka3dyBaTM B 3asBl Ha BHAA4y CBIJIOITBa IPO BIJAMOBY BiJ IIpaBa
CTHaJIKyBaHHS, HABITh SKIO BIJICYTHIHM TaKuii MPHUIKC €BPONEHCHKOTO MPaBa.

2. llpyra cranis — 1e cTajis po3risny 3asBu. [licist HaaXoKeHHs 3asBU
IpoO BHUJAYy CBIJOITBA OpraH BHJIaul MEpeBIps€ HajaHi 3asBHUKOM BIJOMOCTI,
MOSICHEHHS Ta 1HIII MIATBEPAXKYI0Ul TOKYMEHTH. B pamkax po3risiiy 3asBU Opra
BHJIayl B CHJIy CBOIX MOBHOB&)XEHb 3/1MCHIOE HEOOXI1JIHI NEPEBIPKH, aje TUIbKH
AKIIO 3aKOHOAABCTBO MOro kpaiHW 1€ mnependayae 1 jomyckae. Tomy mpu
PO3TJISil 3a4BU JIi€ TPUHIUI OQIIHHOTO PO3CHIAYyBaHHs, aje TUIbKHU SIKIIO BIH €
YaCTUHOIO 3aCTOCOBYBAHOTO OPTraHOM BHAul MPOILECYAIbHOTO 3aKOHOJABCTBA.
SIkmo lex fori [216] ne mepenbauvae npuHIMI ODIMIHHOTO PO3CIiAyBaHHS, TO
opraH BHJlayl MPOCHUTH 3aIBHUKA HAATH MIATBEPKYIOU]l JOKYMEHTH, SIKI BBa)Ka€
HEOOX1THUMHU.

3. Hacrymna cragis — ciuyxaHHs 1 odimiiHe OmyOJiKyBaHHS.
3aciyxoByBaHHs Y4acHUKIB 1 o(itiitHe ormyOiKyBaHHS BIAMOBIIHO 10 ab3alry 4
cTaTTl 66 peanizye NpaBo rpOMaIIHUHA OyTH BUCITYXaHUM.

Opran Buma4li TOBMHEH BXXWTH BCIX HEOOXITHUX 3aXOJIB IIOJIO
MOBITOMJICHHSI OeHedi11iapiB Mpo Moaady 3asiBU MPO BUIAUY CBIAONTBA. SIKIIIO 1€
HEOOX1THO JIJI1 BCTAHOBJICHHS 3aCB1IUyBaHOr0 (pakTy, OpraH MOBUHEH 3aciIyXaTu
KOXKHOTO y4YaCHHMKA, BHKOHABIIS 3aloOBITY a00 KEPYHUOro craaimuHor. Kpim
TOT0, HUIAXOM O(ILIHHOTO OMyOIiKyBaHHS BiH IOBUHEH JaTH MOXKJIUBICTD 1HIIIMM

MOJIMBUM OeHediliapam 3asBUTH CBOI MpaBa.
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[Ipo6nemuuM mpu po3poOiii 3aKOHIB, M0 TpaHCHOPMYIOTH PernameHT B
HaI[lOHAJIbHE IMpaBO, € TMHTAHHS, $SKI BUMOTU TIOBUHHI Mpea sIBISTUCA IO
odimiitHoro omnyONiKyBaHHsS, SKE TMOKIMKAaHE JaTh IHIIUM OeHedimiapam
MO>KJIUBICTB 3aBUTH CBOI IIpaBa. 30KpeMa, BUHUKA€ MUTaHHS, B SKii (hOpMi BOHO
Ma€ 3/I1MCHIOBATHCSA, B SIKIM KpaiHl 4u KpaiHaX, KO MOBOIO, 3 SIKUM TEPMIHOM,
710 3aKiHYEHHS SIKOTO CBIJIOITBO HE MOXke OyTH BHAaHO. Sk mpaBmiio, BiAMOBII
Ha i nuTaHHs MicTuTh lex fori. OmgHak B iHTepecax e(PEeKTUBHOTO MPABOBOTO
3aXMCTy HAaIllOHAJIbHE MpOIECyalbHE 3aKOHOAABCTBO HE MOKE 3aCTOCOBYBATH
dbopmMy odimiitHOTO OIMyOITIKyBaHHS, SIKa BOYEBUIb HE CIIPOMOKHA JIOCATTH METH,
nepeciilyBaHoi PerimamMeHToM.

Sxmo odimiiine omyOiKyBaHHS MOKIWKaHEe €(EeKTHUBHO CHPHITH BHJAYl
JIOCTOBIPHOTO CBIJIOITBA, MPEJACTABISIETHCS HEOOXIHUM 3J1ACHIOBATH MOTO
BHJIayy TICAS 3aKIHYEHHS MIHIMQJIBHOIO TEpMiHY micas  OoQIUiifHOro
omyOiikyBaHHs. [Ipy BHU3HA4YeHHI MIHIMAJIBHOTO TEPMIHY CIiJ BpaxyBaTH, IO
IpU BIAKPUTTI CHAAIIMHUA TPAHCKOPJOHHOTO Xapakrepy OeHedimiapaM, sK
MPaBUJIO, CKJIAJHIIIE OLUIHUTH 1 MEpeBIPUTH (PAKTUYHI 1 IOPUANYHI OOCTaBUHU
CIpaBd, HDK B YHWCTO BHYTPIIIHIX CHNAJKOBHX CHpaBax. Y 3B’S3Ky 3 IUM
MIHIMQJIBHUM TEepMiH OQIUIAHOrO OMyOJiKyBaHHS T[OBUHEH MpUHANMHI
BIJIMIOBIJATH TEPMiHY, IMepeAadadyeHoOMy IIOAO 3acilyXOBYBaHHS 0cCi0 B paMKax
BHYTPIIIIHIX CHAJKOBUX CIpaB, a00 MEPEBUIILYBATH HOTO.

SAximo y oprady BHaadi € MiJCTaBH BBaXKAaTH, 10 MOXJIMBHUI OcHedimap
Ma€ HEBCTAHOBJICHE MICIIE MPOKUBAHHSA 32 KOPJOHOM, TO JOPEUHOI € BUMOTA
o(imiiHOro OMyOiKyBaHHS 3a KOpoHOM [214].

Otxe, gk 0auyuMo, y KOXXHOMY BHUINAJAKY TMPOLECYAIbHUNA MOPSIOK
obopMIICHHSI CHAUIMHA € CTaaliHUM, a TMOCIIOBHICTh CTaid 3aKkpirjieHa
HOpPMaMH HaIlOHAJIBFHOTO a00 HATHAIIIOHAIBHOTO 3aKOHOIaBCTBA.

3a3HauMMoO, L0 TOHSTTS «CTaJis» Ma€ Ha yBa3l NEPIOAUYHUN CTYIIHb

PO3BUTKY 4Oro-HeOyab. OJHUM 3 UEHTPAJIbHUX MUTaHb TEOPii MIKHAPOIHOTO
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CHAJKOBOTO TPOIECY € TMUTAHHA TPO CTaii AISUTBHOCTI MIOJA0 3aCTOCYBaHHS
npaBa y mporeci  odopmiienHs — cnagmuHd.  «Cramii € JIOTI4HO
B3a€MOIIOB’SI3aHUMH 1 TOCHIIOBHUMHU €TalaMH IPaBO3acTOCOBYOI HiSUTBHOCTI»
abo, sk 3azHavae C.C. AnekceeB, 1€ BIIHOCHO BIJOCOOJIEHI Tpynu
IPaB0O3aCTOCOBYOI JIisILHOCTI [6, C. 28].

Busnauenns craniii 0a3yeTbcs Ha TpYINyBaHHI MEBHUX il B Mmpoiieci
peamizamii IOPUANYHUX HOPM, iX Bimomoi mociimoBHOCTI. [Iporiec mpaBoBoro
PEryJlOBaHHS CYCHUIBHUX BIJHOCHUH TIOYMHAETHCI 3 MOMEHTY BHJIaHHSA
HOTapiaJbHOTO aKTY 1 3aBEPUIYETHCS BTUICHHSM LIBOTO PO3MOPSIKEHHS B KUTTSL.
Tomy npaBuibHe 1 €(EKTHUBHE MPABOBE PETYIIOBAHHS JOCSATAETHCS HE TUIBKU
OPUMHATTAM JOCUTh JOCKOHAJIOIO 3aKOHOAABCTBA, a W IMPOLIECOM HOro
peanizauii. 3aleXHO BIJ XapaKTepy HOPMATUBHO-IIPABOBUX MPUIIKCIB, Bij
cnoco0y iX 3IIMCHEHHS B peaJbHOMY JKUTTI aHANI3yIOThCAd pI3HI QopMu
peamizanii mpaBa y BUIJSAIl: JOTPUMAHHS, BUKOHAHHS, BUKOPUCTAHHA 1
3aCTOCYBAaHHSI 3aKOHY.

VY ropuauuHiid JTiTepaTypl 3a3HAyaeThCs, IO peati3ailis 3a00pOHSIOYNX
PaBOBUX TMPHUIHUCIB BIIOYBA€ThCS MUISXOM JOTPUMAHHS, B Ppe3yJbTarTi
YTpUMaHHS BlJ BUMHEHHS 3a3HAYEHUX Y 3aKOHI i, KOJM MOBEJIHKAa Cy0’€KTa €
nacuBHOW. BukoHaHHA mpaBa BiAOyBaeTbcsd, KOJU CYO’€KTH BUKOHYIOTH
MOKJIa/ICHI HAa HUX OPUANYHI 000B’S3KW. 3000B’s3yr04l HOPMATHBHI MPHUIHACH
3IACHIOIOTHCS IIISIXOM aKTHBHHUX i [156, €. 22]. Tak, skio ocoba 3BepHyIacs
710 YIIOBHOBA)KE€HO1 0COOM 3a BUMHEHHSIM [1i 1I0A0 peajizailii CragkoBOro mnpasa,
BOHA 3000B’s3aHa MpeJ SIBUTU TACMOPT a00 IHIMUN JOKYMEHT, 110 BUKIIIOYAE
OyIb-sIKi CYMHIBU IIOJI0 HEi, a TaKOX CIUIATUTA HEOOXITHWUU JepKaBHHUM 301p.
Cnig nmoroautuch 13 aymkoro H.B. Jla3Hiok, 10 «BUKOPUCTaHHS HOPM IIpaBa
BiIOYBA€ThCS  TOMI, KOJM CYO’€KTH 3a CBOIM pO3CyIOM, OakaHHSIM
BUKOPUCTOBYIOTh HajaHl iM mpaBa. Ha BiaMIHY Biix JOTpUMAaHHS 1 BUKOHAHHS,

NOB’SI3aHUX 3 peajizaliero 3a00pOoH 1 IOPUIUYHUX OOOB’SI3KIB, BHUKOPUCTAHHS
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ABIIsie COOOI0 3MIMCHEHHS A03BOJeHMX mpaBoM miil. Lli gopmu, B xomi sKux
IOPUINYHI HOPMH TIEPETBOPIOIOTHCA B JKUTTS, 3a3BUYall HA3WBalOTh (OpMaMu
peauizarii mpasa» [100, c. 38].

HatiBaxknmuBimoro (popmoro peasizariii mpaBa € HOro 3aCTOCyBaHHS.

3actocyBaHHA IpaBa — 1€ BiagHa ¢opma 3a0e3nedyeHHs peanizailii
HOpPMAaTHBHUX TOoJIo)keHb. Came JepkaBa BHpINIye, B SKAX BHIAJKaX
MpaBO3acTOCyBaHHs OOOB’SI3KOBa, a B SKUX — (akynpTaTUBHA CTafisd
peryJIloBaHHS MaTepilaJIbHUX BIJHOCHH Y 3arajbHOMY MeEXaHi3Mi peai3alii
mpaBa, sKIi MeXi IMPaBO3acTOCYBaHHS Ta SIK€ KOJO CYO’€KTIB, 3JaTHUX
3aCTOCOBYBATH TPABO.

Kpim  TOoro, BpaxoByrOYM  MIJBUIIEHY  COLIAJIBbHY  3HAYUMICTh
MPaBO3aCTOCYBaHHS, KA 3yMOBJIEHA OCOOJIMBOIO BAXKJIUBICTIO TUX BIHOCHH, SIKI
PETYIIOIOTHCS TPABO3aCTOCOBHOIO IISTBHICTIO, JIep)KaBa HE B 3MO31 Ta He
MOBUHHA CTAaBUTHU PO3BUTOK MIEBHUX CTOPIH COLIAIILHOTO KUTTS B 3aJICKHICTh BiJl
0COOMCTOI  CBaBOJI OKpeMUX ©0cCi0, BHUNAAKOBOCTI Ta IHIIUX (HaKTIB
HEeKepoBaHOCTI. HaBmakw, BOHa MOBHWHHA TPOTPAMyBaTH JOCSITHEHHS «e(EKTy
rapaHTOBAHOTO pe3yJbTaTy». LIIHHICTh MpaBO3acTOCYBaHHS AKpa3 1 MOJIATAE B
HOro 3JaTHOCTI MAaKCHMAaJIbHO 3a0€3ME€YUTH COLIAIBHO I[IHHI pPe3yJbTaTu
npaBopeaizariii [23, ¢. 21].

[lixaBoro € Touka 30py JI. MakapeHko, sika BUOKPEMIIIOE Taki 0COOIUBOCTI
IPaBO3aCTOCYBAaHHS, IO BKa3ylOTh Ha Horo crmenu@iky 1 JOCTaTHbO YITKO
B1IMEXXOBYIOTh B1JI iHIIMX (pOpM MpaBopeaizallii, a came:

— MPaBO3aCTOCYBaHHS 3MIMCHIOETHCS BiJ 1IMEHI JCp)KaBH CIICIiaIbHUMH
opraHamu, TOOTO, SK 1 TPABOTBOPYICTh, € MPEPOTATUBOIO JEPKABHO-BIATHOI
JUSITBHOCTI;

— CYTHICTIO MPABO3aCTOCYBAaHHSI € HE JIMIIIE PETYIIOBAHHS MEBHOTO BUIY
BIJIHOCHH, a ¥ NpPHU3HAYCHHS IIOKapaHHS, IO HaKJaJae BIAOMTOK 1 Ha Jii0

IPaBOBUX MPUIIUCIB;
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— TPaBO3aCTOCYBAHHSA HAJAa€ MOXJIMBICTH 3a0€3MEUYUTH [0 TMPABOBUX
MPUIKCIB Y TUX BUMAAKaX, KOJH 1HII (hOpMHU peasizallii mpaBa € HEMOXJIMBUMU;

— MpPaBO3aCTOCYBAHHS € OJHIEIO0 13 CYTTEBUX TapaHTIM 3a0e3nedyeHHs Ta
OXOpPOHH [ii TMPaBOBUX MPHUIHUCIB SK 3ac00y BIIaTHO-PETYISITUBHOTO BILTUBY
nepraBu Ha cycniiberso [101, €. 147].

OTxe, 3aCTOCYBaHHS TIpaBa — 1€ JIePKaBHO-BJIAHA JiSUTbHICTh TIOCAIOBUX
oci0 1I0A0 BHUAAHHA MPABO3aCTOCOBUOTO aKTa, 3a JIOINOMOIOIO SKOTO
3MIMCHIOETBCS ~ OpraHizaimisi 1  yHOPSJAKYBAaHHS  CYCHUIBHUX  BIJIHOCHH.
BinOyBaeTbcs mepeBeACHHS 3arajJbHUX HOPMATHBHO-TIPABOBUX TIPUIIUCIB Y
KOHKPETHY MOBEJIHKY Cy0’ €KTIB, EPCOHI(PIKYIOUH 1 HAAUISIIOYM iX KOHKPETHUMU
3a 3MICTOM TpaBaMu 1 000B’ I3KaMHU.

[IponecyanpHe MpaBo3acTOCYBaHHS IpaBa MoJisITa€ B peanizalli mpas 1
00O0B’s13KIB, Y BHUKOHAHHI (DYHKI[li IOPUAMYHOTO (akTy, Tak K caMe 3 UM
IOPUIMYHI HOPMH IMOB’SI3yIOTh IE€BHI IOpUAMYHI Haciigku. IIpaBo3zacTocoBHa
JISUIBHICTh HOTapiaTy (200 1HIIMX YHNOBHOBaXXEHUX OpraHiB) B cuily Horo (ix)
cnenu(piuHOTO MOJIOKEHHS B CUCTEM] IOPUCAUKIINHUX OpraHiB KpaiHW Ma€ CBOi
0COOJIMBOCTI.

Jlo 3araJbHUX puUC MPABO3aCTOCYBaHHA B IOPUIWYHIN JiTepaTypi
BIJIHOCSTBhCS HACTymHI MOMeHTU. Tak, 1e crnenudiuHa ynoBHOBaK€Ha Ha 1€
3aKOHOM JIep)KaBM JISJIBHICTH 0Ci0 1010 3a0e3mnedeHHs peari3ali mpasa, IIo
XapaKTepU3y€eEThCs HASBHICTIO BJIAJIHMX IMOBHOBAaYXEHb 1 B HEOOXITHUX BHUIAIKAX
MOJKJTUBICTIO TIPUMYCOBHMH 3aXOJaM{ BTUTIOBATH Y JKUTTS 3alPOMNOHOBAHY
HOPMOIO TIpaBa TMOBEIIHKY. BOHa 3M1HCHIOETHCS TIUIBKH 3 MUTaHb KOMIICTCHIIIT
MpaBo3acTocyBava 1 B o0csArax WOro MOBHOBaKeHb. [IpaBo3acTocoBumii mporiec
3aBEPIIYETHCS BUAAHHSAM akTy (JOKYMEHTY), 3I1ACHIOETHCS B KOHKPETHHUX
KUTTEBUX  oOCTaBMHAX 1 cTporo mepconidikoBanuii [16, . 49].

[IpaBo3acTocyBaHHS Ma€ MiCII€ B PI3HUX CTOPOHAX IMPABOBOTO KHUTTA. Aje
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BCIOJIU BOHO XapaKTEPU3YETbCS 3arallbHUMU pHUCAaMH, a KOHKPETHI YMOBH
MOPOJIKYIOTH CTIeIuDiKy.

JIowimpHO ~ BBaXKaTh, IO  OCOOJMBOCTI  MpolecyalbHOl  (opmu
MPaBO3acTOCYBaHHS MpU OMOPMIICHHI CHAIIIMHN 3 1HO3EMHUM €JIEMEHTOM
MOJIATAIOTh Y HACTYITHOMY:

1. 3a cBO€IO CYTHICTIO 3aCTOCYBaHHSI IpaBa BHUCTYIAE SIK OpraHizyroda
BJIa/IHA JISUIBHICTH JEP>KaBH B 0COO1 YIMOBHOBAKEHUX CYO’ €KTIB, 32 JOMOMOTOIO
SKO1 BIOPSJKOBYIOTbCS TI€BHI BigHOocWHHU. Ilg misipHICTH TOB’s3aHa 3
0COOJIMBHUMU MPUHOMaMU BUPIIICHHS )KUTTEBUX CUTYAIlll 1 BUMarae CreriaibHOl
opuanuHoi popmu. Horapiyc um iHIIA ynmoBHOBa)keHa 0ocoOa BUYMHSE M1i Bij
IMEH1 JIep’KaBH, siIKa HAALIS€ iX BJIQAHUMH MOBHOBAKEHHSMHU NJIsl 3/1MCHEHHS
3aXUCTy TMpaBa Ta iHTepecy cyO’ekta. OTke, 3acTOCyBaTH HOpPMY IpaBa —
3HAUMTh peanizyBaTu ii. Lle BiagHa AisUIBHICTH HOTapiyca abo mocajgoBoi ocoou,
AK1W JiepKaBa HaJlaja MOBHOBAXKEHHS HA CAMOCTIMHY peasii3alliio rmpasa.

2. IlpaBo3acTOCOBHA MiAJBHICTh HOTapiyca Ta IHIIMX IOCAJOBUX OCIO
3MIACHIOETBCS B OCOOJIMBOMY IpolecyadbHOMYy mnopsaky. Lle chpuse
3a0€3MEUCHHIO 3aXHUCTY 1HTEpPECIiB OCOOMCTOCTI, 3MIIHCHHIO 3aKOHHOCTI 1
MDKHApOJAHOMY MPABOTIOPSKY.

3. 3actocyBaHHA TpaBa SK caMocTiiHa (¢opma peanizauii mpasa
3MIMCHIOETHCS B TIOETHAHHI 3 THIIUMH 11 (POpMaMH.

4. TIlpaBo3acTocyBaHHS Yy MDKHApOJHOMY  CIIaJKOBOMY  IpOIIeci
BUPAXAEThCS Yy BHUHECEHHI akKTy, 10 BHUXOAUTH BiJ HOTapiyca 4YM I1HIIMX
0CaJJ0BUX 0Ci0.

Jlani akté MaroTh crnenudiuHy dopMmy 1 mporeaypy BujaHHsA. BoHwu
CTBOPIOIOTHCS B 1HIIMX yMOBAax MOPIBHSHO 3 MPaBO3aCTOCOBHUMH aKTaMH CYIY,
CIIITYOTO, aaMiHICTpaTOpa, MEP KAaBHOTO CIYXKOOBII 1 T. M. Y IMX aKTIB 1HII
NpaBoBi HACHIAKM 1 XapakTep 3aXHCTy. IX aHami3s — HeoOXigHa yMoBa

BJIOCKOHAJICHHSI HOPMATUBHOI 0a3M 1 MPaKTUKHU CIIaJIKOBOTO MPOIIECY.
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5. AKT 3acTOCyBaHHs y MID)KHApOJHOMY CHaJKOBOMY MPOIECI HE OPOIKYE
IIPaBOBMX BIAHOCHH, aJIie Mae€ 1HIII MPaBOB1 HACTIAKKU. BiH 3MiHIO€ TTPaBOBHM CTaH
3asBHUKA, HAJa€ KWOMY HOBI MpaBa, MOXKIUBOCTI, OXOPOHSAE 1 3aXMINAE IHOTO
1HTEpecH, W0 PO3LIMPIOE MPABO3JATHICTh 3asBHUMKA II0J0 BCTYIy B HOBI
IIPaBOBIIHOCHHH 3 HOBOIO CUCTEMOIO MPaB 1 000B’A3KiB.

Cranii Mi>KHapOJHOTO CITaJIKOBOTO TPOIECY CBIIYATh MPO TE, IO BiH Ma€
MOYAaTKOBUH MOMEHT CBOTO 3[IHCHEHHs, TEBHI MPOMIXKHI €Tamd 1 JIOTIYHO
3aBepIIAIbHUN eTam, M0 Ma€ MpOosiB B aKTI OCHOBHOTO a00 JOMOMIXXHOIO
xapaktepy. Ilim cTazmiero MIDKHApOJHOTO  CHAIKOBOTO TMPOLECY  TaKOX
PO3yMIETHCS 0COOJIMBA MEXa MOETAMHUX 11, SIKI pO3KPUBAIOTH 3MICT JISJIbHOCTI
13 3acTtocyBaHHs mpaBa. [IUTaHHS NpPO KUIBKICTH CTaAiil MPaBO3aCTOCOBHOI
JISTBHOCTI 1 1X HaliMeHyBaHHS B JiTeparypl AucKyTyeTbesa. Tak, C.C. Anekcees
MOJIiJIsI€ BC1 MPABO3aCTOCOBHI JIii Ha TPU OCHOBHUX CTaJli: BCTAHOBJIEHHS (DaKTiB;
BUOIp 1 aHAII3 HOPMH; PIIIICHHS, 110 BUPAKAETHCSA B aKTi 3aCTOCYBaHHs Ipasa [5,
c. 458].

HO.I'. TkaueHko BuUIsiE€ M’SITh OCHOBHUX CTaliil: a) aHali3 (PakTUUHHUX
oOctaBuH crpaBu; 0) BUOIp HOPMHU 1 TMOCBIAYEHHS MPABUIBHOCTI i1 TEKCTY;
B) 3’ICYBaHHS 3MICTY IOPUIUYHOI HOPMH; T') PO3’SICHEHHS IOPHUIUYHOI HOPMHU
KOMIICTCHTHHUMHU OpPTaHaMH; 1) IPUHHATTS pitnenns [171, ¢. 23].

Buxonsuu 31 cienudiky Mi>KHApOHOTO CIIaJIKOBOTO IPOIIECY 1 3arajlbHUX
BHUMOT TEOpii IpaBa, MOYKHA BUIUIMTH HACTYITHI CTaIIi:

1. IIpuitom 3asBU, mepeBipka ii mpaBoMipHOCTI. B HE0OXITHUX BUIAAKaX
MOTHBOBAHA BIIMOBA B MIPUHOMI 3asBH JIJIs 1i PO3TIISALY IO CYTi.

2. BcranoBnenns ocoOu 3asBHUKA, SKUW 3BEPHYBCS 3a BUWHCHHSM
HOTapiajabHOT /i1, HOro MPaBO3/IaTHOCTI.

3. IlepeBipka 0OTPYHTOBAHOCTI 1 IOCTOBIPHOCTI 3asiBU. AHaII3 (aKTHUHUX
0o0CTaBWH, BKIIOYAIOYM B HEOOXITHMX BHUMAJKaX IMPOBEACHHS EKCIEepTHU3 1

3aIIUTIB.
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4. AmHamiz mpaBoBOro marepiany. BcTaHOBIEHHS NpaBOBUX HOPM, SKi
PErJIaMeHTYIOTh J1i KOMIIETEHTHOT'O OpraHy.

5. IlpuiHATTS pilIeHHs, HOT0o MpaBoBe OPOPMIICHHS Ta BUIAAHHS aKTYy.

3HayeHHS UX CTa/ii B MDKHAPOJHOMY CIIaIKOBOMY IPOILIECI JOCUTH Pi3Hi:
nepir JiBl MaloTh JONMOMIXKHE 3HAYECHHS 1 HOCATH IMIATOTOBYUN XapakTep s
[EHTPAJIFHOTO MOMEHTY NMPABO3aCTOCYBAHHS — MPUUHSITTA OCTATOYHOTO PIICHHS
y cmpaBi 1 #oro pgokymeHTanbHOTO odopmieHHs. OcrtaHHa cramis —
3aBepIIaIbHUN eTan 1 SABJISE CO00I0 BUPIIIAIBHUNA MOMEHT — 3IIMCHEHHS aKTy
3aCTOCYBaHHS IpaBa.

OTxe, MDKHAPOAHHUI CIaJIKOBUI MPOLEC TOYNHAETHCA 3 MPUKOMY 3asBH 1
3aKIHYY€TbCS Tepelayero 3asBHUKY pimieHHd. [lpu 3mificHeHH1 CBOiX iif
HOTapiycu ab0 YNOBHOBA)XKE€HI OCOOM BCTaHOBJIIOIOTH 0OCOOYy TpOMajsiH, L0
3BEPHYJIMCS, X MPEACTABHUKIB a00 MPEACTaBHUKIB FOPUIAUYHOT 0COOH, JIEpKaBH.

Takox KOMIIETEHTHHI OpraH nepeBips€ NMpaBO3IaTHICTh Ta JI€3aTHICTb
ocobu, 1o 3BepHynacs. OOO0B’s30Kk AoBecTH (AKT HASIBHOCTI 1HO3EMHOTO
IPOMA/ITHCTBA TIOKJIAJAETHCSI HA 1HO3EMIS, KUK 3BEPHYBCS ISl OOPMIICHHS
cnaAmuHd. Poib KOMIETEHTHOTO OpraHy MOJIATae B OILIHII HaJaHUX MaTepiaiiB
Ta TEpEeBIPLl iXHBOTO 3MICTY y BHUIAIKY BHIBICHHS CYMHIBY WIOJO IXHBOI
nocroBipHOCTI [69].

BcranoBrieHHs 0coOM 3AIMCHIOETHCS Ha TMIACTaBl macmopra abo 1HIIHUX
JIOKYMEHTIB, 110 BUKJIIOYAIOTh OYyJlb-IKi CyMHIBHU. /[ HEMOBHOMITHIX MOTpPiOHI
3aliCcCH MPO HUX B Macrnoprax OaThKiB (YCHHOBIIOBadiB) ab0 CBIIOLTBO MPO
HapO/KEHHS. Y pa3l BUMHEHHS MPABOUYMHY IPEICTABHUKOM MOT0 MOBHOBAKEHHS
MEePEBIPSAIOTHCS TAKOXK.

Ha nactynHiit ctajii BigOyBa€eThCs BCTAHOBJICHHS Ta AOCIIIKEHHS (aKTiB 1
o0CTaBWH, 10 MAalTh IOPUIAUYHE 3HAYCHHS, TIEpPEeBIpKa JIOCTOBIPHOCTI
JOKYMEHTIB, TEKCTy IOPUIUYHHX HOPM, TMEpeBipKa CIPaBKHOCTI Ta cdepu mii

npaBa, BCTAaHOBJIEHHS (akTiB, BUOIP HOPMATUBHO-IIPABOBUX IPUIIUCIB,



116
TiIymMaueHHs. BceOiuHe 1 moBHE AOCHIIKEHHS (PaKTUYHUX OOCTaBHH, 310paHUX
BIJIMOBITHO /IO BUMOT 3aKOHY, CHPUSIOTH JOCATHEHHIO MPaBOBOTO pe3yibTaTy 1
IPaBHIBHOMY HPUHHATTIO pillleHHS. MeThcss mpo OOIPYHTOBaHE BHSBICHHS
nuTaHb (GakTy 1 mpaBa. BcTaHOBIEHHS 0COOHM, MAi€31aTHOCTI, (AKTHYHUX
00CTaBUH — OCHOBHI €JIEMEHTH BCHOTO MIKHAPOJHOTO CIIaJIKOBOTO MPOIIECY, BiJl
SKOTO 3aJICKHUTh YCIHIIIHE BUHECEHHS aKTYy.

Bonu € miaroroBYMMH CTaAisIMH BChOTO MPOIIECY, TaK K OTPUMaHUI Ha
IUX CTaaisIX Matepiayl CIOYy)KUTh (PAKTUYHOI 1 IOPUIUYHOKO II1JICTaBOIO
OPUMHSATTSA PIIICHHS.

3acTOoCyBaHHS HOpPM 1HO3EMHOI'O MpaBa B HOTAapIaIbHOMY MpOLECI €
OJIHIEI0 13 HAWCKJIAJHINIMX €TaliB HOTapiaJIbHOTO MPOBAKEHHS, OCKUIbKU
HOTapilycy HEOOX1JJTHO 3HaTHU HOPMHU YMHHUX MIXKHAPOJHUX JOTOBOPIB YKpaiHH, a
TAaKOX BIJNOBIJHI HOPMHU 1HO3EMHHX KpaiH. Y 3B’A3KYy 3 LUM IPOMNOHYETHCH Y
[Topsinky BUMHEHHS HOTaplaibHUX Jii HOTapiycamMu YKpaiHU MepeadadyuTu
OKpPEMHI pO3/LI IMIOAO0 3aCTOCYBAaHHSA HOPM 1HO3EMHOIO MpaBa B HOTapiaJlbHOMY
MPOBAKEHHI 3 ypaxyBaHHSM OCOOJMBOCTEH, BHU3HAYCHUX 3aKOHOM YKpaiHu
«[Ipo mikHapoHe puBaTHE paBoy» [149].

Takox 0OCOOJMBICTIO HOTapiaJIbHUX 1A 3 1HO3EMHHM €JIEMEHTOM II0J10
XuTia, BiamosigHo mo cratti 100 3akony Ykpainu «[Ipo Hortapiat» [152], €
HaJaHHS HOTApiyCy JIeTalTi30BaHUX JOKYMEHTIB, SIKI CKJIQJCHO 3a KOPJIOHOM i3
y4acTIO 1HO3EMHHMX OpraHiB Biaau. be3 meramizaiiii JOKYMEHTH TPHHAMAIOTHCS
HOTapiycaMH Yy BHIIagKax, TepeAdadyeHNuX 3aKOHOM YKpaiHW, YHHHUMU
MDKHApPOJHUMU JoroBopamu Ykpainu. Hampukinan, KonBenilieto, 1Mo ckacoBye
BUMOTY Jieraiizamii iHo3eMHHX oQimidHux maokymeHtiB (1961 p.) [89], ska €
YUHHOIO U1 Y KpAlHU.

[ToctanoBoro KabGinery MinictpiB Ykpainu «I[Ipo HagaHHS TOBHOBa)XCHb
IpO TPOCTABISHHA amoOCTUJIIO, TepeadayeHOro KOHBEHINE€I0, II0 CKaCOBYE

BUMOTY Jieraiizanli iHo3eMHUX O(IiAHUX AOKYMeHTiB» Bix 18 ciuns 2003 p.
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MOBHOBAXEHHSI HA TPOCTABIISIHHS aroOCTWIIO HajaHi: MIiHICTEpCTBY OCBITH Ta
Hayku Ykpainu, MiHicTepcTBYy IOCTHINT YKpaiHu, MiHICTEPCTBY 3aKOPJIOHHUX
crpas [151].

B cBoto uepry, caymHorw € nymka ['yre H.FO. mpo Te, 110 Ha cboroaHi He
MOKHA Ha3BaTH KOJHOI MDKHApOJHOI KOHBEHIIi, B sKIM OM Majna Micle
caMOCTiiHA perjaMeHTallsl MUTaHHS MDKHApOAHOI KOMIIETEHIli HOTapiyciB
I0JI0 BYUMHIOBAHUX HOTApialibHUX i Ta YITKOTO 1 KOHKPETHOTO MIKHAPOIHOTO
BU3HAHHS HOTapiaJlbHUX akKTiB (IOKyMEHTIB). ToMy mOTpeOyeThcs TPOBECTH
3Ha4YHy pOOOTy IIOJI0 HA/aHHS HOTApiaJlbHUM aKTaM MIDKHAPOJHOI OIlIHKH Ta
BIIMOBIHOT KBaiiKaIiii 010 JOMYCTUMOCTI MIJATBEPKCHHS THUX YU 1HIIUX
nmpaB Ta OOOB’SA3KIB Ha IIIJICTaBl HOTapiaJIbHO TIOCBITYEHUX JIOKYMEHTIB Ta
HaJaHHA iM 0QIUIMHOTO XapaKkTepy 3 METOI0 iX 00Iry y MI)KHApPOJIHOMY IIPOCTOPI
[36, c. 14].

Tax, crarreto 1 KonBeHuii nependaueHo, 10 BOHA «IIOIIMPIOETHCS Ha
oQiuiliHI TOKYMEHTH, fIKI OyJu CKJIaJeHl Ha TepuTopii onHiei 3 JloroBipHHX
JIEp’KaB 1 MalOTh OYTH MpPEACTaBJICHI Ha TepUTOpIi 1HIIOT J[OTOBIPHOI JEp:KaBH».
Jlo TakuxX JOKYMEHTIB CJIiJI BITHECTH:

1) moxymeHTH, SIKi BUXOJATh BiJl Oprany adbo 1mocajgoBoi 0coOu, 10 AII0Th y
chepi cya0BOT IOPUCIUKIIT AEpKaBH, BKJIIOYAIOUU JOKYMEHTH, IKI BUXOASATh BiJl
OpraHiB MpOKypaTypu, cekperaps cyay abo cynoBoro BukoHaBls («huissier de
justice»);

2) aIMIHICTPAaTUBHI JOKYMEHTH;

3) HOTapiaNbHI aKTH;

4) odiwiitHi cBiAOUTBA, BUKOHAHI HAa JOKYMEHTaX, MIAMUCAHUX 0co0aMu y
iX MpuBaTHIA SKOCTI, Takl K OQiliiHI CBIIOLTBA MPO PEECTpALi0 JTOKYMEHTa
abo ¢axry, KUl iICHyBaB Ha MEBHY JaTy, Ta OQiliiHI 1 HOTapiaJbHO 3aCBlAYEH]
TIITUCH.

KoHBeHI1is1 HE MOLIMPIOETHCS HA TaKl TIOKYMEHTH SIK:
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1) moKyMeHTH, CKJIa/ICH] TUTIJIOMATHYHUMH a00 KOHCYJThCHKUMU areHTaMu,

2) aaMiHICTpaTHMBHI JOKYMEHTH, IO MAalOTh IMIPsSME BIJHOIICHHS 1O
KOMEpLIMHUX a00 MUTHHUX Oomepaliid (Taki Sk cepTudikaTi Mpo MOXOIKEHHS abo
IMIIOPTH1 YX €KCIIOPTHI JIIeH3I1).

Hopmamu nanoi KonBeHIiii BcTaHOBJIEHO, IO KOXKHA J[OoroBipHa JieprkaBa
MOBMHHA TIPU3HAYUTH Ti OpraHd, SKAM HAJAIOTHCA TTOBHOBAXEHHS Ha
Jeramizaiito 4 TpocTaBisHHA amocTwio (crarts 6 Kousenmii). 3okpema,
Jeranizaiis 4d MPOCTABIISIHHS arnoCTWII0 Ha HOTapialbHUX JOKYMEHTaX, sKi
BUXOJISITH 3 YKpaiHU, HAJICKUTH JI0 KOMIETEHITT MiH tocTy YKpaiHu.

BianoBigHO 10 BUMOT KOHBEHIIlI amoCTWIb — 1€ cepTudikar, sSkuil Mae
BU3HAUYCHY (OpMy 1 MPOCTABISETHCS Ha OpUTIHAI OQIIIAHOTO TOKYMEHTY,
30KpeMa ¥ HOTapiaJbHOTO JOKYMEHTYy a00 Ha OKpPEeMOMY apKylii, IIIo
CKPIIUISIETBCA 3 JIOKYMEHTOM, CHPABXHICTh $IKOTO HEOOXITHO 3aCBIAYUTH.
[ndopmairiss mpo BYMHEHHS AamoOCTHIIIO Ha HOTaplaJbHOMY JOKYMEHTI Mae
BHOCUTHCh B KHuUTY peecTpanii abo KapTOTEKy, Yy SKIM peeCTpyroThCs
MPOCTABJICH] AIIOCTHUII.

[Ilogo MpUWHSATTS HOTApiyCOM JOKYMEHTIB, SIKI HaIXOATh 13-3a KOPAOHY
(myHkT 1), 3Beprae yBary €.€. @ypca: «Bianosigno no cr. 13 3akony Ykpainu
«IIpo MikHaponHe npuBaTHe mpaBo» Ta cT. 100 3akony VYkpainu «lIpo
HOTapiaT» JOKYMEHTH, IO BHUJAHI YMOBHOBRXCHHUMH OpraHaMU 1HO3EMHHX
nepkaB (CKJIaJeHO 32 KOPJOHOM 3 Y4acTIO 1HO3EMHHUX BJIACTeH a0o0 SIK1 B HUX
BUXOJATh), Y BCTAHOBJIEHIA (OpMi, BHU3HAIOTHCS JIMCHUMHU (MPUUMAIOTHCA
HOTapiycamu) B YKpaiHi B pa3i ix jeramizariii (3a yMOBH iX Jerajizailii opranaMu
MiHicTepcTBa 3aKOpJOHHUX CIpaB YKpaiHW), SKIIO 1HIIE HE TependadyeHo
3aKOHOM a00 MiKHApOJHUM JoroBopoMm VYkpainu. (be3 neramizamii Taki
JOKYMEHTH TPUIUMAIOThCA HOTaplycaMH y THUX BHUIIAJKaX, KOJH e TependadeHo
3aKOHOJIABCTBOM YKpaiHU, MIKHApOAHUMHU JOTOBOpaMHU, B SKUX Oepe ydacTh

VYkpaina)» [182, c. 59].
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Opnak Ha TOpYUIEHHS BKa3aHMX CTaTed 3aKOHIB HOTapiycaMu
OpUUMAaIOThCs JJIs BUMHEHHS HOTapialbHUX AiM JOKYMEHTH, SIKI HE MPONIIN
npoLeaypy KOHCYJIbCHKOI Jieranizamii y 1HO3eMHINH KpaiHi, y sKiii BoHU Oynu
BHJIaHI, 1[0 TMPHU3BOJUTH, 30KpeMa, 0 HAIXOKEHHS 10 MIiH IoCTy
oOrpynToBaHux ckapr [175].

[Iloxo odhopmiteHHSI HOTapiycaMu JTOKYMEHTIB JJIs JIii 32 KOPAOHOM (TIYHKT
2) y 3a3HadyeHux Buie Po3’sicHeHHsax MiH’FOCTy, iICHY€e BKa3iBKa MpO T€, 110 IS
Jii 3a KOPJAOHOM HOTapiyCH MarOTh MOCBITYYBaTH JIOKYMEHTH, SKI CKJIAJeHI 3
J0/IepKaHHSM BUMOT 1HO3EMHOTO TIPaBa.

[ToBepTarouucy A0 MIDKHAPOAHO-TIPOIECYATHHOTO MOPSIKY O(POPMIICHHS
CHAJIIMHM, 3a3HAYUMO, [0 HA YEeproBid cTajaii HA OCHOBI aHami3y (akTiB 1
IOPUIMYHUX HOPM BiIOYBA€ThCS NMPUUHATTA PIIIEHHA 1 HOro JAOKYMEHTAJIbHE
0o(pOpMJIEHHS, BAHECEHHS aAKTY, SIKUW POBOAUTHCS B XKUTTSA. Lle HailBaxuBima 1
OCHOBHA CTaJlid. Y Hill BU3HAYAIOTHCA MpaBa 1 000B’SI3KM KOHKPETHUX CYO’€KTIB.

Came B TakOoMy akTI HOpMa NpaBa HaOyBa€ 1HIWBIIYaJIbHO-BIJIAJHOTO
XapakTepy, BCTAHOBIIOETHCS OCTATOYHHUN 3B’SI30K HOPMHU TpaBa 3 (PakToM, IIO0
M/UISITal0Th  BUPIIIEHHIO (TakK, IMICIS BCTAaHOBJICHHS (aKTy CMEpTi, J0Ka3u
POAMHHUX BIIHOCHH, CIIaJIKOEMEIb 0(hOpMIIsie CBOI MpaBa Ha CHaJKOBE MaiftHO).

Horapianbuuii akT € opuandHUM (HaKTOM 1 OCHOBOKO IS BUHUKHEHHS
IHIIUX TpaBoBigHOCHH. I[leprmi cramii MamTh B 3HAYHIM Mipl HiATOTOBYWI
xapaktep. BoHM BupaxaioThb, TOJIOBHUM YHWHOM, IOPUAUYHE TMI3HAHHA 1
YTBOPIOIOTH OCHOBY JJIsI 3aCTOCYBaHHS IIpaBa.

dakTu4Hl 00CTaBUHM € 0a3010, IIOJI0 SKOI IOTIM 3aCTOCOBYIOThCS
opuaudHi HOpMH. Pa3zom 3 TmM, aHami3 (hakTiB MEBHOI MIPOI HEPO3PUBHO
OB’ SI3aHUM 13 BUPILICHHSIM IOPUAUYHOI CIIPaBU MO CyTi. Y MPOILEC] 3aCTOCYBaHHS
MpaBa HOTapiyCH MarTh CIpaBy 3 OaratbMa (aktamu AicHOCTI. J[o dhakTuaHOi
OCHOBH 3aCTOCYBaHHS TpaBa HAJIEkKaTh JIMIE OOCTAaBUHU CIpaBH, TOOTO (akTu

CaMOT0 BHIAJIKY, MOAll, JO SIKOT 3aCTOCOBYIOTbCS HOpUANYHI HOpMHU. CyTHICTb
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¢dakTiB, MO YTBOPIOIOTH OOCTAaBUHU CMPaBH, B 3HAYHIA Mipi 3aJ€XKUTh Bil
M1JICTABU 3aCTOCYBaHHS IOPUTUYHUX HOPM.

Jl5is BCTaHOBJIEHHS OOCTaBUH CIPaBU BUKOPUCTOBYIOTHCS (haKTUYHI JIaHi
(Bimomocrti). Ile pi3Hi JOKYMEHTH, SIKi MIATBEPHKYIOTh HASBHICTh THX Y 1HIIAX
obcraBuH, (akTiB. Jlii HOTapiyca a0o 1HIIOI YMOBHOBaKEHOI O0OCOOM, IO
BITHOCSTBCSI 70 BHOOpPY 1 aHami3y IOPUAMYHUX HOPM, HOCATH PI3HOPIAHUN
xapakrtep. Lle Bubip 1opuanyHOi HOpMH, sIKa MIAJSATAE 3aCTOCYBAaHHIO, TIEpEBipKa
CIPaBXHOCTI Ta IOPUAUYHOI MAii HOPMHU, IMEPEBIpKA MPABUIBHOCTI TEKCTY
HOTapialbHOTO aKTy, B SKOMY BHpaXXeHa HOpPMa, pO3’SICHEHHS 3MICTY
HOTapIaJIbHOTO akTy. BuOip IOpUINYHOI HOPMH HEPO3PHUBHO TOB’S3aHUN 13
BCTaHOBJICHHSIM OOCTaBUH CIPaBH.

[Ipu BHOODI 1 aHai31 HOPMU BAXKIIMBY POJIb BIAITPAE 11 TiiyMayeHHs. TyT
nounHae (QopmyBaTucs Ta JepXKaBHO-BIAJHA BOJS, SKa CKJIaJae 3MICT
IPOLECYaTbHOIO aKTy. 3aBEpIIyETbCS IMPOLEC 3aCTOCYBAaHHS BUPIIIEHHSAM
CIIpaBH, SIKE 1 € aKTOM 3aCTOCYBaHHAM rnpaBa. Horapiyc abo iHIlIa yIIOBHOBa)KE€Ha
ocoba Ha MIACTaBl IOPUIUYHUX HOPM, IMEeper0adyeHuX HUMH, 3IIHCHIOE
1HIUBITyaJIbHE PETYJIIOBaHHS CYCIUIBHUX BITHOCHH.

3aKOHHICTh aKTy, SIKUM 3aBEPIIYEThCS MDKHAPOAHUN CHAIKOBUH Mpolec,
0araro B YoMy BH3HAYa€ 3aKOHHICTh OTPMMaHHA 1H(OpMalii. AKT 3aCTOCYyBaHHS
mpaBa K MPOJIYKT 1 pe3yJbTaT BChOTO MPOIIECY BIATHOI peaizallli MmpaBOBHUX
IPUIIKMCIB HAAUICHUH OCOOJIMBOIO COIIAJIBHOIO I[IHHICTIO, IO Ma€ IIPOsiB B
3IaTHOCTI BUCTyNaTH 0e3MocepeHbOI0 IOPUANYHOI OCHOBOIO 1HIWBIIYaabHOTO
peryJIfOBaHHS CYCIUJIBHMX BIJIHOCHH. B cHcTeMi MpaBo3acTOCOBYOI IMPAKTHKH
BOHHU 3aiiMaloTh OCOOJMBE MicIle, 3a0e3Meuyloyn peami3alliio mpaBa 1 3aXUCT
1HTEpECIB CIAKOEMIIIB.

Sk 6aunmo, mporeaypHi 0COOTMBOCTI MIKHAPOTHOTO CHAIKOBOTO MPOIIECY

J03BOJISIIOTH  3a0e3MedyBaTh 3aXMCT 1 OXOPOHY MpaB Ta 3aKOHHUX I1HTEPECIB
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(G13MYHUX 1 IOPUAUYHUX OC10, COPUATH 3MILHEHHIO 3aKOHHOCTI 1 MPaBOMOPSIIKY,
3amo0iraTv MpaBoONOPYIICHHSIM.

3MIIIHEHHS 3aKOHHOCTI, TIOTIEPEIKEHHS MPaBOMOPYIICHh Ta OXOPOHY MpaB
1 iHTepeciB TPOMaIsH i opraHi3alliif He MOXHa pO3TIIAIaTH SIK OKpeMi, 130J1b0BaH1
OIMH BII OJHOrO 3aBaaHHA. lle JocAraeTbcst WUIAXOM — 3a3Aalierisib
pErJIaMeHTOBAaHO1 TIPOIEypH BUMHEHHS MPOIeCcyaabHOI ii, BIACTYN BiJ SKOi
HenpunycTuMui. Tak, HampuKIag, HOTapiyC BUIaB CBIJOLITBO MpO MpPaBO Ha
CIIAJIIIIMHY CITaJIKOEMITIO 3a 3aM0OBITOM 0€3 BpaxXyBaHHS IHTEPECIB CITaJIKOEMIIIB 3a
3aKOHOM, SIKI MAIOTh MPaBO Ha 00OB’A3KOBY YacTKy B cragkoBomy MaiiHi. Lli Ta
1HII TPUKJIAAN TTOKA3yI0Th, IO B IISJIBHOCTI OpraHiB HOTapiaTy, Tak caMo, 5K 1 B
Cyll, BeJIMKe 3Ha4eHHs Mae mpouec. [IpaBuibHe 3acTocyBaHHSI HOPM 3a0e3neuye
CIpaBeUIMBE 1 IIBUJAKE BUPIMICHHS COpaBu. BiACTym BiJ LbOr0 HEMUHYYE
MIPU3BEIE 10 BIACYTHOCTI €IHOCTI B JOCSITHEHHI IMOCTABJICHUX 3aBJIaHb.

Opnne 3aBaaHHS MOXke OyTH BUKOHAHE Ha LIKOAY 1 3a paXxyHoOK iHmoro. B
IbOMY BHUNAJKy HOTapiajJbHi [1i Ta MAii IHIIUX YIMOBHOBAaXXEHUX CYO’€KTIB 3
OXOpPOHH TIPaB MOXYTh MEPETBOPUTUCA HA CBOIO MPOTUJICKHICTH. TOMY CyBOpE
JOTPUMaHHsS TepeadaueHuX MpPaBUI MDKHAPOAHOIO CIAJKOBOTO MPOLECY
3a0e3reuye 3aKOHHICTH 1 MOPSJOK HE TIJIbKM Ha HaIllOHAJbHOMY, a ¥ Ha

MIXKHapOJTHOMY PiBHI.

2. 3. HOT-RpO R@IGWHO®N b HMUIA nopsa.anock B Y I

HOTapiaﬂbHI/IX npoBapgxXeHSDb 3 | HO3 EMHMUM

Busnauatu HOTapiaabHO-MPOIECYaTbHUN TOPSIOK BUMHEHHS HOTapiycoM
HOTapilaJlbHUX TMPOBAKEHh 3 1HO3EMHHUM €JIEMEHTOM OyJIeMO Ha OCHOBI
c(hOpMyITHLOBAHOTO B TMOMEPEAHIX IMIAPO3ALUIAX POOOTH 3arajibHOTO TOHSTTS
IOPUIUYIHOT TIPOIEYPH 3 ypaxyBaHHSAM CreU(pIIHUX 0COOIMBOCTEN MPOIIEAYD B

MI>KHAPOJHOMY CIIaJIKOBOMY ITPOLIECI.
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[lepur 3a Bce, ciij 3a3HAYMUTH, IO MPOILETYPHOIO HOPMOIO MOBUHHI OyTH
Ha3BaHI caMi Jii, Kl HEOOX1THO 3poOuTH JJIs peanizaiii npoueaypu. Lle moxe
OyTH CYKYyMHICTh HOPHAWYHUX i abo omHa (pa3oBa) mis. TakuM YHUHOM,
npoleaypa MOBMHHA BKa3zyBaTH Ha HEOOXITHUW Ui peanizaiii mpaBa a0o
000B’SI3Ky CKJIaJ MEBHUX JiH.

[HIII0TO TIpOLIEYPHOIO XapaKTEPUCTUKOIO i € dopMa iX 3A1MCHEHHS.
Bona 3akpimioeTbcss B 3aKOHI Ta IHIIMX JDKEpenax Mporeayp 3 OUIbIINM 4Yd
MEHIIIUM CTYyIeHEM KOHKpeTH3allli, HeoOXigHOI 1 JOCTaTHBOI I peanizarii
BINMOBIMHUX TMpaB 1 000B’s3KiB. Tak, TPUUHATTA CHAAIIMHA MOXE OyTH
3M1MCHEHO MUISAXOM IMOJayl 3asBU HOTapiyCy, KOHCYJIYy, OpraHy MICII€BOTO
caMOBpsiAyBaHHS a00 KOHKJIIOJEHTHUMHU JisIMH, 3MICT SIKMX 3aKOHOJaBellb
JIETATBHO HE PETIAMEHTYE.

BinburicTe aBTOPiB BKAa3ylOTh HA CHUIBHY PUCY BCIX IOPUIUYHUX MPOLETYP
— TOCIIOBHICTh MeBHUX fiit [126, C. 17]. 1lg BakiuBa 03HaKa XapakTepHa it
npoueaypu oQOpMIICHHS CIAIIUHN HOTapiyCOM y MI)KHAPOJHOMY CIaJIKOBOMY
MpoIIeC.

Tax, BiAMOBIAHO 110 TONIOkKeEHB cTatTl 99 3akony Ykpainu «IIpo HOTapiaT»
[152] nii, moB’s3aHi 3 OXOPOHOK MaifHa, IO 3aJMINAIOCA IICIsA CMEPTI
1HO3€MHOI'0 TPOMAJIIHMHA HAa TEpUTOpii YKpaiHu, ad0 MailHa, sIKe HaJeXUTh
oJiepKaTH 1HO3EMHOMY TPOMAJSHUHY IICIS CMEPTI TpoMaAsHUHA YKpainu, a
TAaKOX 3 BUJAYCI0 CBIJOITBA MPO MPABO HA CHAAIIMHY IIMOJO0 TAKOTO MaifHa,
3MI1CHIOIOTHCS BIAMOBIAHO O 3aKOHOIABCTBA Y KPaiHU.

3aranpHl TpaBWiIa 3A1MCHEHHS HOTaplalbHUX il B YKpaiHi BUKIAJCHI Y
crartsix 41-53 3akony VYkpaimm «IIpo HoTapiat» 1 TONATalOTh BOHU B
HACTYITHOMY:

1. Micrie BUMHEHHS HOTApiaJIbHUX JIIH;

2. CTPOKHM BUYMHEHHS HOTApIadbHUX JIiH;

3. YCTaHOBJIEHHSI 0COOH, sIKa 3BEPHYJIAcs 32 BUMHEHHSM HOTApIaJIbHOI [Iii;
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4. BU3Ha4YEHHS 00CATY MUBUIHHOL Ji€3MaTHOCTI Bi3MUHUX OCI0 1 mepeBipka
IIMBUIPHOT TPaBO3JATHOCTI Ta JI€3aTHOCTI IOPUAWYHUX OCI0, TepeBipka
MOBHOBAKEHB MpeCTaBHUKA (13MYHOT a00 IOPUANYHOI 0CO0H;

5. BCTAHOBJICHHSI HAMipiB CTOPiH BUMHATH IPABOYHH;

6. mianmucaHHS HOTapilajdbHO IMOCBIIUYYBAHHMX MPABOYMHIB, 3asB Ta IHIIHUX
JIOKyMEHTIB;

7. BuTpeOyBaHHS BIIOMOCTEH 1 JTOKYMEHTIB, HEOOXITHUX I BUNHCHHS
HOTapiaabHOI Ail;

8. BUMOTH 10 JOKYMEHTIB, 1110 TIOTAF0THCS JJII BAMHEHHSI HOTApiaIbHOI [ii;

9. BUMHEHHS MTOCBITUyBAIBHUX HAIMCIB Ta BHa4a CBIIOITB;

10. BimMOBa y BUMHEHH1 HOTapiadbHUX Hii;

11. ockapxeHHs HOTapiaJbHUX J1id a00 BIMOBH Y iX BUMHEHHI;

12. 3axoam, MO BXKHUBAIOTHCS HOTapiycoM abo IMOCagoBOO 0c000r0, SKa
BUYMHSIE€ HOTApIaJbHI1 11, IPU BUSIBJICHHI MOPYIICHHS 3aKOHOIABCTBA;

13. peectpariist HOTapiaJTbHUX TiH;

14. Bunaya ayOsikaTa HOTapiaibHO MOCBITYEHOTO JOKYMEHTA.

3BepTarodynch 10 TMOJIOXKEeHb [lopsaky BYMHEHHS HOTaplaibHUX ii
HoTapiycamu Ykpainu [170, c. 595], BuginuMo HacTymHHH HOTapiabHO-
npolecyalbHUN NOPAI0K OPOPMIIEHHS CHIAIINHU:

1. Bigkpurts cmanumnu. [lepeBipka HOTapiycoMm (akTy cMepTi, 4dacy i
MICIIS BIIKPHUTTS CIAIIHUHU.

2. 3aBefieHHS CNIAIKOBO1 CITPABH.

3. IlpuitHATTA criaamuan abo BiAMOBA BiJT i1 IPUHHSITTS.

4. Bugada cBiIoIITBA PO MPABO HA CHAAIIUHY 32 3aKOHOM.

5. Bugauga cBijionTBa npo mpaBo Ha CIAJIIIMHY 32 3aII0BITOM.

Sk 3asnaugae C.fJ. ®dypca [170, c. 595], «mpoBamkeHHs MO0 BHIAYi
CBIJIOITBA MPO MPaBO HA CIAIIMHY MA€ TPU €TaIu, KOKHUN 3 SIKUX CKIIAIa€ThCs

13 Tppox cramii. Ha mepmomy erami MawTh Miche: | cTagis — BIAKPUTTS
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HOTapialbHOTO MPOBAKEHHS — TMPUNHATTS MEpIIoi 3asBU MPO BIIKPUTTS
CHAAIIMHM; 2 CTajaisl — MIATOTOBKA O BUMHEHHS HOTApladbHOTO MPOBAHKEHHS —
nepeBipka cy0’eKTHBHUX Ta 00’ €KTMBHHX YMOB BUMHEHHS TaHOTO MPOBAKCHHS,
AK1 JaAyTh HOTapiyCy MiJCTaBH 3aBECTU CMAJKOBY CIIpaBa Ha iM’Sl IIOMEPIIOTO; 3
cTajis — Oe3rnocepe/IHe BUNHEHHST HOTapialbHOT i1 JaHOTO eTaIryy.

Ha nymky HayKOBIISI, «B CIIPOIIICHOMY BHUTJISIII MEPIINIA €Tal MpOBaKEHHS
Ma€ CKIagatvcs 3 i IM0AO0 3aBEACHHS CHAJKOBOi CHpaBd, JPYrHi —
BCTAHOBJICHHSI 1 TOBIJOMJICHHS CIAJKOEMIIIB TMPO BIAKPUTTSA CHAIIMHH Ta
pPO3’SICHEHHA iXHBOTO TpaBa MPUHHATH a00 BIAMOBHUTUCA BiA NPUHHATTS
CHAAIIMHU IUISXOM IOJAaHHS THCHMOBOI 3asiBH, PO3LIYK MaifHa, KPEeIuTOpiB,
BU3HAYEHHS YaCTOK MailHa, SIKe HaJIe)KUTh KOXXHOMY CIIaJIKOEMIIEBI, MEpEBIpKa
HasIBHOCTI 3allOBITY, UM BIH HE CKAaCOBaHWI a00 3MIHEHHMU TOIIO. 3aKIIOUYHUM
TPETIM €TanoM L€l cripaBu Mae OyTH BUJay4a CBIAOLTBA PO MPABO Ha CHAIINHY
BCIM cragkoeMipim» [170, ¢. 596].

[Toromxyrounch 13 3ampoONOHOBAHMM HAyKOBIIEM MOJIJIOM Ha CTajii
MPOLIECYaTbHOTO TOPAAKY O(OPMIIEHHS CHAAIIMHHA, BCE 3K 3a3HAYMMO, IO
NPUCYTHICTh y TPABOBIAHOIIEHHI IIOA0 OQOPMIIECHHS CHAAIIMHUA 1HO3EMHOTO
eJleMeHTa Hajae HWoMy crnelupIYHUX pUC, B TOMY YHCII 1 B MPOLECYyaTbHUX
MUTaHHSIX.

[ BiIMIHHICTH TIOJISITA€ TYT HE B CTAiIX Ta iX MOPSAKY, a B iX 3MICTI,
OCKIJIbKM TPU HOTapiadbHOMY MPOBAKEHH] 3 IHO3EMHHUM €JIEMEHTOM IPOoleypa
3HAYHO YCKJIAQJHSETbCS 3a PaxXyHOK HEOOXIIHOCTI BUYMHEHHA HOTaplycoM
IONATKOBUX JiH.

Sk 3asnavae O.0. Kapmasza [69], npu BuMHEHHI HOTapiaJlbHUX Mdii 3
1HO3EMHHUM €JIEMEHTOM HEOOXiHO B MEPIIy Yepry BU3HAUNTHU MPABOBUI PEXKUM,
B MEKax SKOro 1HO3eMellb BCTYIA€E y BIAMOBIAHI BiJHOCHHU B YKpaini. Came Bix
HBOTO B I[UIOMY 3aJIeKUTh MOXJIMBICTb 1HO3EMHOTO CYO’€KTa peai3yBaTu

CIaJKOBI ITpaBa Ha TEPUTOPIl YKpaiHu.
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3a3HauyMMoO, 10 OCHOBHUM MNPUHUMUI, SKUHA  MPOroJIONIEHUH B
3aKOHOJIAaBCTBl OUIBIIOCTI KpaiH CBITY, BKJIIOYalOUd YKpaiHy, TOJsArae B
MOIIMPEHHI HAa 1HO3EMHUX TPOMAJSH TaK 3BAHOTO HAIIOHAJIBHOTO IPABOBOTO
pexumy. OctanHid mepembadae, MO 1HO3EMIN HAAUICHI TaKMMHU K TpaBaMu i
HECyTh 000B’SI3KM HapiBHI 3 YKPAiHCHbKUMHM TpOMajsiHaMH 1 OpraHizallisiMH, Kpim
BUIIAJIKIB, BCTAHOBJICHUX 3aKOHOJJaBCTBOM.

Jlis  HaIiOHAIBHOTO TPABOBOTO PEXKUMY BIIHOCHO HOTapiadbHOTO
IPOBA/KEHHS, 30KpeMa, O3Hadae, IO 1HO3E€MHI TPOMAJIHU Ta 0codou 0e3
IpPOMaJITHCTBA, 1HO3EMHI OpraHizamii Oyab-sK01 opraHi3aliifHO-TIpaBoBOi Gopmu
Ta CTAaTyCy MalOTh PiBHE 3 YKpaiHCHKHMH CyO’€KTaMH MpaBO Ha 3BEPHEHHS 0
HOTaplyca.

Tak, B VYkpaiHli NHUTaHHS CHAJKyBaHHsS pPErJaMeHTyIOTbca L{MBUIBHUM
kojgekcoMm [188], a muTaHHs, MO MOB’s3aHHI 13 MIKHAPOIHHM CIIaIKyBaHHSM,
JOJJaTKOBO PEIVIAMEHTYIOThCsl 3aKOHOM YKpainu «[Ipo MikHapojHe mpuBaTHE
npaBo» [149], Ilomoxxenusm npo CnaakoBW# peecTp, 3aTBepiykeHe Hakazom
MinictepcrBa roctumii Ykpainn [138]. 3HauHoro Mipow CIagkoBi IpaBa
peani3yloTbcs 'y HOTapiaJbHOMY TMOPSAKY, TOMY ICTOTHE 3HAYCHHS IS
odopMIIeHHs TIpaBa Ha craanuHy Mae 3akoH Ykpainu «IIpo Horapiat» [152] Ta
[Topsimox BYMHEHHS HOTapialbHUX il HOTapiycamu Ykpainu [140].

[Mlogo rpomansH YkpaiHu, fKI MPOKUBAIA 32 KOPJAOHOM Ta TMOMEpIIH,
AKIIO TICS HUX 3aJMINWIAch CHAAIIMHA y KpaiHi mepeOyBaHHs, Mpoleaypa
CHaJKyBaHHS TaKOTO MailHa crajkoeMIsMU miananae mia airo [lomoxxkeHHs mpo
MOPSAIOK YYMHEHHS HOTapladbHUX diM B AUIUIOMATUYHUX MPEJCTABHUIITBAX Ta
KOHCYJIbChKHMX ycTaHoBax Ykpainu [137], Koucyabscekoro Cratyty Ykpainu
[148], a Takox 3aKOHOIABCTBA KpaiHM TepeOyBaHHS 3a MICIEM BiTKPHUTTS
CHaJALIUHU, TOOTO OCTAaHHBOTO MICIISI MPOXKUBAHHS MOMEPJIOTrO CHAAKOIABLS YU

3HAXOMKEHHs MaiiHa, SIKE BXOIAUTH 10 00 €KTiB cnaamuau. OCTaHHE MOI0KEHHS
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CI pO3TIsAaTH 13 ypaxyBaHHSM 3aKOHOJABCTBA KpaiHW mepeOyBaHHS
rpoOMaJsiHUHA Y KpaiHU.

[Ipu cnaakyBaHHI 3 1HO3EMHHM €JIEMEHTOM 1HOAI KOMIETEHTHHI OpraH
BH3HAUYAETHCS HA IM1JICTaBI MMOJI0KEHb MI>KHAPOHOTO IOTOBOPY, AKI MOXKYTh MaTH
IPIOPUTET NEPE]] 3aKOHOIABCTBOM IIEBHOI KpaiHU.

Tax, Konsenuist nepxxas-wieniB CHJ[ mpo mpaBoBy 10mOMOTry i mpaBOBi
BITHOCHHHU y IUBUIBHUX, CIMEMHMX 1 KpUMIHAJIBHUX crpaBax Bif 22 ciuns 1993
poky (KouBeHiito patudikoBaHO YKpaiHOIO 13 3acTepeKeHHSIMHU 3akoHOM N
240/94-BP) y crarti 48 BU3Ha4ae, M0 MPOBA/HKEHHS Y CIIpaBax Mpo CIIaKyBaHHS
pyXOMOro MaifHa KOMIIETEHTHI BecTh YycraHoBU JloroBipHoi CropoHu, Ha
TEPUTOPIi SKOI MaB MiClle IPOKMBAHHSI CIIAJKO/IaBELlb Y MOMEHT CBO€I CMEPTI, a
MPOBAKCHHS] Yy CIpaBax MpO CIAIKyBaHHS HEPYXOMOTO0 MaiHa KOMIETEHTHI
BecTH ycTaHoBH JloroBipHoi CTOpOHH, Ha TEPUTOPIi AKOI 3HAXOAUTHCS MANHO.

VY pasi, SKIIO BIAHOCMHU HE PEryNIOIOTHCA MIXKHAPOJHUM JOTOBOPOM,
KOMIIETEHIIIs] BU3HAYAETHCS 3a 3aralbHUMU npaswiamu LK npo micie BIAKpUTTS
CHaIIUHH.

B Vkpaini mexaH13M BU3HAUEHHS MICIIS BIAKPUTTS CHAAIIMHU 3aKPITJICHUAN
B crarti 1221 K. 3a 3arajibHUM IPaBUIOM, BOHO 301ra€Tbcs 3 OCTaHHIM MiCLEM
MPOXUBaHHS cragkoAaBisl. OfHAK, SKIIO Miclle TPOKUBAHHS CHAJAKOABIIS
HEBIJIOME, MICIIEM BIAKPUTTS CHAAIMIMHN € MICIE3HAXO/KEHHS HEPYXOMOTO
MaiiHa a00 OCHOBHOI MOT0 YacTWHU, a 3a BIJICYTHOCTI HEPYXOMOIO MaiHa —
MICII€3HaXO0/[’KEeHHsSI OCHOBHOI YaCTHMHU PYyXOMOT0 MaifiHa. B ocobnuBrx Bumaakax
MICII€ BIIKPUTTS CHAAIIMHN BCTAHOBITIOETHCS 3aKOHOM.

Ha mnpakTuiii BUHUKAaIOTh NWTaHHS, TOB’S3aHI 3 BHU3HAYCHHSAM MICIIS
BIIKPUTTS CHAJIIMHA B Pas3i, KO OCTAHHE MICIIE MPOXKXWBAHHS CIIAJKOAABIIS,
10 BOJIOJIB PYXOMHUM MalHOM Ha TepuTOpii YKpaiHH, 3HAXOAUTHCA 3a MEXaMU

Ykpainu.
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CnpaBa B Tomy, 110 3rigHo 3 myHkToM | crarti 1221 K, BigHOCHHM 31
CHAJKyBaHHSA, 32 BHUHSATKOM BIJHOCHH 3 CHaJKOEMCTBA HEPYXOMOro MaiHa,
BU3HAYAIOTHCA 3a TMPaBOM KpaiHW, JI¢ CHaJKOJaBEIlb MaB OCTAaHHE MICIE
MPOKMBaHHA. 3 I1i€1 HOPMH JIOTIYHO BHUIUIMBAE, IO TMPABOM KpaiHU TOMIITLIIis
cnagkonaBis (lex domicilil) perymoOTbCS BCl  NUTAaHHS, ITIOB’s3aHI 31
CHaJKyBaHHSM, B TOMY YHCII MACTaBU CHAJKyBaHHS, CKJIa]l CIIAIITUHU, TIOPSIOK
oopMIICHHS CIIAJKOBUX TIPAB, MICIIE BIAKPUTTS CHAIIIHHH.

3a3Buuail HoTapiycu AJid 3’ sCyBaHHS MUTAHHS, UM BIJHOCUTHCS KOHKPETHA
CHajJKoBa CIpaBa JI0 iX IOPUCIUKINI, BUMAraroTh BiJ OCOOH, sKa 3BEpHYyJAcs J0
HUX, JOKYMEHTAJILHOTO MiATBEPI>KEHHS MICIISl BIAKPUTTS CIIAIIIAHH.

Tum dacom, B JiTepaTypl 3a3HAYAETHCS, 10 MPUAHATTS HOTAPiyCOM 3asiBU
CHAKOEMIT TIPO NMPHHHATTS CHAAIIMHA a00 3asBU MPO BUIAYY CBITOITBA IIPO
MPaBO Ha CMAJIIUHY, HE MOXe OyTH NTOCTaBJIEHE B 3aJICKHICTh BiJl MOAaHHS Oy/1b-
akux JokasiB. Sk 3azHadae J[.M. Kypnenpuyk, momada 3a3HAuYCHHUX 3asiB
BUKJIMKA€ MPaBOBl HACIIAKMA MPABOHACTYNMHHUITBA B CYKYHOHOCTI 3 IHIIMMU
IOPUIMYHUME (paKTaMH, Ha SKUX 3aCHOBaHE MpaBo Ha craamumay [98, ¢. 90].

Ha nmommpenicTh BUMAIKIB BIIMOBH HOTaplycaMH B MPUNHATTI 3a3HAUYCHUX
3asB Ha MIACTaBl BIJACYTHOCTI PsAYy JOKYMEHTIB, HEOOXIAHMX JJs BHAAul
CBIJIOIITBA MPO TMPaBO Ha CIAJOK, SKi YaCTO TATHYTHh MPOITYCK CHAIKOEMIIIMU
TEPMIHY NPUAHATTS CIIAIIUHU, HEOTHOPA30BO BKA3yBaJIOCs B JITEpATYI.

Oco65MBO 11€ € aKTyaJIbHUM JJIsI Cy4acHO1 YKpaiHu, Ha YaCTHUHI TepUTOPIi
AKO1 MPOXOJATh OOMOBI [ii.

[ Tomy Ha BupieHHs 11i€l cuTyailii Oyno npuitHsaTo 3akoH Ykpainu «IIpo
BHECCHHS 3MiH JIO JESKMX 3aKOHOJABYMX aKTIB YKpaiHW IMOJ0 3a0e3nedycHHS
peamizarii mpaBa Ha craakyBaHHs» Big 12.02.2015 Nel89-VIII [143]. Hum
YperyJIbOBaHE MUTAHHS BU3HAUCHHS MICIIS BIIKPUTTS CHIAIIIMHHA:

—  SKIIO OCTaHHIM MICIEM TMPOKUBAHHS CHAJKOMABISI € THMYacOBO

OKyNOBaHa TepUTOpiss ab0 HaceJIeHWl MYHKT, Ha TEpPUTOpIi SIKOr0 OpraHu
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JepKaBHOI BJIaJJM TMMYAcCOBO HE 3IHCHIOIOTH ab0 3A1HCHIOIOTH HE B MOBHOMY
00cs131 CBOi TTOBHOB@)XEHHS, MICIIEM BIJKPUTTS CIAQJIIUHA € MICIIe TOAaHHS
[IEPILIO] 3asBY;

—  SIKIIIO MICIIE TIPO’KUBAHHS CIIAJKOABIII HE BiIOME, @ HEPYXOME MaifHO
a00 OCHOBHA 1OT0O YacTHHA (B pa3l BIJICYTHOCTI HEPYXOMOTO MaiiHa — OCHOBHA
YacTHHA PyXOMOTO MaiHa) 3HAaXOJUThCS Ha Takid TEPUTOPIi, MICLIEM BIAKPUTTS
CHaJIIMHU TaKOX € MICIIe TIOJJaHHS TEPIIOi 3asBH.

Takum yMHOM, CIAIKOEMIISIM J103BOJIIETHCS 110JJaBATH BIANOBIIHY 3asBY 110
Oynp-SIKOTO HOTapiyca Yu OpraHiB MICIIEBOTO CAMOBPSIYBaHHSA (CLIbCHKUX,
CEJIMIIHUX pajl) 3a MiclieM cBoro mepeOyBaHHs. [licis 1poro crajgkoBa cropana
BHOCUTbCS 10 CHaJkoBOIO peecTpy B MOPSAKY, sIKUM Mae 3aTBepautu KaOiner
MinictpiB YKpainu.

OTxe, MepuIold /I€I0 YIMOBHOBAXXEHOI 0coOM (y JaHOMY BHUIIAJKYy —
HOTaplyca) € BU3HAUYCHHS KOMIIETEHIIIi HAIllOHAJILHOTO MpaBo3acTocyBava. ToOTo
nepiie MUTaHHS, SKe CIijJ] TOCTaBUTH — 1€ MUTAHHS MPO BJIACHY KOMIIETEHIIIIO.
JlaHe mnWTaHHA BUPILIYETHCS B NPIOPUTETHOMY MOPSAIKY, TOOTO B MOPAIKY
cybopauHaliii, mo-mepiie, Ha TiJACTaBl BIAMOBIAHUX TIPaBUI MIKHAPOIHOTO
JIOTOBOPY 3 1HO3EMHOIO J€P’KaBOI0, HA TEPUTOPIi SKOi 3HAXOIUTHCS CIAKOBE
MailHO a0o0 TMpOXHMBAB CHAJKOJABEllb, IMO-Ipyre, TUIBKA 3a BIJICYTHOCTI
OPUMHATHUX JIOTOBIPHUX TIPaBWJ, TMPaBWI BIAMNOBIIHOTO MIKHAPOJIHOTO
JIOTOBOPY, Ha IMiICTaBl BHYTPIIIHIX KOMI31IHHUX HOPM.

Y  MDKHapogHUX JOTOBOpax YKpaiHM BHpINIEHHS THUTaHHSI MPO
KOMITETEHIIII0 IO CIMAaJKOBHX CIpaBaxX BIJOYBAE€ThCS 3a MPUHIIUIIOM MOILTY
KOMITETEHII1 JJi1 O(QOpPMIICHHS CIAaIKOBHX TMPaB OKPEMO [JIsi PyXOMOTO 1
HEPYXOMOTro MaifHa. AHaJi3 ICHYIOUMX JOTOBOPIB MOKa3ye, L0 MAOTh MICLE
JIUIIIE JIBa MOKJIMBUX BapiaHTH BU3HAYEHHS KOMITCTEHIII].

[Tepmmii BapiaHT — HaWOLIBIN TOMMPEHUHN, HAWYACTIIIE 3yCTPIYa€ThCS 1

B1JI0Opaxka€ BHYTPIIIHIO KOHIIEMI[}0 BU3HAUYECHHSI KOMITETEHLIi: sl 0(OpMIIEHHS
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CHaJKOBHX IMPaB Ha pyXOMe€ MaifHO — KOMIIETEHTHI YCTaHOBH JEp:KaBH 3a MICLIEM
OCTaHHBOTO TIPOXKUBAHHS CIHAJKOMABIS, a IIOAO HEPYXOMOIO MaiHa —
KOMIICTCHTHI YCTaHOBH JIEp)KaBU 3a MiCIIEM 3HAXO/DKEHHS HepyxomocTti [38].
30kpema, Takvil MiAXiA MIATPUMYIOTh MiHChbKa KOHBeHINs, 11 KummHiBchka
penaKiiisi, JBOCTOPOHHI Yrogu MpO MPaBOBY JONOMOTY 3 A3sepOaiimkaHoM,
Bbonrapiero, Ipanom, Kupruzcranom, Jlareieto, MongoBoro, Morromiero, Yexiero,
CnoBauunnoro Ta EcToHiero.

VY Toif xe yac, NBOCTOpOHHI JoroBopu 3 A3zepOaiimxkanom, bosnrapieto,
Ipanom, Kupruscranom, JlatBiero, MonmoBoro 1 Ecrtoniero nependaudaroTsb
crenlajgbHe MPaBUiIo PO KOMIETEHIIII0, BIAMOBIAHO 10 SKOT0, SIKILIO BCE pPyXOMeE
CHaJKOBE MAailHO 3HAXOAUTHbCS Ha TEPUTOPii JOrOBIPHOI CTOPOHM, Ji€
CHaJKOJaBeIlb HE MaB OCTAaHHBOTO MOCTITHOTO MICIISI IPOXKUBAHHS, TO 32 3asSBOIO
CIaJKOEMIIsT a00 BIJIKA300JEpKyBaya, SIKIIO 3 I[UM 3TOJHI BCl CHAJAKOEMIIL,
IPOBA/KEHHS Y CIIPaBi PO CMAJIKyBaHHS 3/IIMCHIOIOTh YCTAHOBH II1€1 JOTOBIPHOI
CTOPOHH.

3BICHO 3, M€ a0CONIOTHO TMpoBajbHa cHpobda HAAATH JIOTOBIPHOMY
PETYJIIOBAHHIO JIESKY THYUYKICTh, TIOJIOJIABIIA PO3PUB, KU BUHUKAE MPU MO
CHAAIIMHU Ha PYXOMy 1 HepyxoMmy uacTuHHU. [IpoBasbHa TOMy, IO BOHA
€JIEMEHTapHO HE BPAaXxOBYE MPUPOIY peUei.

[Ile pumchkuM MpaBoM OyJia BijjoMa MpaBoOBa akciomMa — pedi CIIAYIOTh 3a
rocrniogapem [108, ¢. 110]. JocuTh TUBHOMO € TIOBEIHKA CIIAAKOIABI, IKHI Oy/Ie
30CEpeKyBaTh BCIO CBOIO HEPYXOMICTh, a caMe IIbOT'0 BHMarae MDKHApOIHHA
JIOTOBIp, TOTIBKY, BKJIaJIi, KAPTUHU, OOCTAHOBKY, IOBEJIIPHI IPUKPACH TOIIIO 1032
MICIIEM CBOTO 3BHYAWHOTO TpoXuBaHHs. HapermnTi, 3acTocyBaHHS Ili€l HOpMU
00yMOBJIEHO BOJICBHSIBJIICHHSIM CTAJKOEMIlS a00 BiJKa300epKyBaua 3a 3T0JI00
BCIX CIAJIKOEMIIIB, IO TAKOX YCKIJIAIHIOE 1i pealibHe 3aCTOCYBaHHS Ha MPAKTHUIII.
Ile mpukiaag MepTBOI HOPMHU MDKHAPOJHOTO TpaBa, SIKa MOXKE 3HAWTH TMOIUX

TIJIBKH B pasi, SIKIIO HAIIIOHAJIbHUNA MPaBO3acTOCyBay Oyae 0OMEXEHO TIIyMauuTH
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MpaBujia PO 3HAXOHKEHHS BCHOTO PyXOMOTO MaifHa 103a MICIIEM MPOKUBAHHS B
CEHC1 3HAXO/DKCHHS X0U SKOT0-HeOy/Ib pPyXOMOTro MaiHa 3a BIJICYTHOCTI JIOKa3iB
HOT0 3HaXO/KEHHS Ha TEPUTOPIT 1HIIOT e KaBH.

B minomy, Ha mpakTuUIll CIIiJ] yHUKATH 3aCTOCYBAaHHS JaHOI HOPMH B SIKOCTI
1JICTaBU BJIACHOT KOMIIETEHIIII B MDKHAPOJIHUX CHAJKOBHUX CIIpaBax, OCKUJIbKH il
OCHOBA HE JIOT1YHA.

Jlpyruii BapiaHT BHU3HAUEHHS KOMIETEHIi: ii OQOpPMIICHHS MpaB Ha
pyxoMe MaWHO KOMIICTEHTHHUMHM € YCTaHOBH JI€p)KaBH T'POMAJISTHCTBA
CHaJKOAABI, a i1 0OPMIICHHSI PAaB Ha HEPYXOME MalfHO — YCTAHOBH JCPKaBH
3a MiCIleM HOTO 3HAxXO/DKEHHS. Takui TMOPSAAOK BU3HAYEHHS KOMITCTEHIII1
nepeadayeHuii B JBOCTOPOHHIX JoroBopax 3 bonrapiero, VYropiimHoro,
B’ernamom, KHJIP, TTonbiieto, PymyHiero.

BianoBigHo, SKIIO ciaAKOAaBellb Ma€ TPOMASTHCTBO OJTHIET 3 IIMX JIEPIKaB,
TO PETYJIIOBaHHS PyXOMOi YACTHHU MOTO CHAAIIMHH, HE3aJIeKHO BiJl MICIS HOTO
3HAXOKCHHSI 31HCHIOETHCS KOMIICTCHTHIMH OpraHaMH KpaiHu TPOMaIsTHCTBA.

Opnnak cuTyailisi iICTOTHO YCKJIAIHUTHCS, SKIIO CIHAJIIMHA TOB’s3aHa 3
IPaBOIOPSAAKOM TPEThOi KpaiHM, SKa HE € CTOPOHOIO BIIAIMOBIIHOIO JOTOBODPY.
o Oyne, SKIIO CIaAKOMaBEIh, TPOMAASHUH YTOPIIHHHM, ITOMEpP 32 MIiCIIEM CBOTO
MOCTIHOrO MPOKMBAaHHS B YKpaiHl, MalOYM Pi3HE pyXOM€ MailHO Ha TepUTOpIi
VYkpainu, Yropmmau Ta, ckaxiMo, MonagoBu? Uu MOBUHEH B IIbOMY BHUIIAJKY
KOMITICTCHTHUN OpTraH JWBUTHUCS TaKOXX BIAMOBIIHI JBOCTOPOHHI JOTOBOPH, IO
3B’s13YI0Th YKpainy 3 MounjnoBoro 1 Yropuny 3 MonjgoBow? 1 sk OyTH, sSKIIO
BOHU TepeadavyaroTh 30BCIM 1HINN MpaBuUjiia KOMIETEHINT, HAMPUKIIAJ, TOTOBIp 3
Mo10BOI0O BHXOAWTH 3 TIEPIIOTO BapiaHTy BHU3HAYCHHS KOMIICTEHINT —
o(OpMJICHHS CITAJIKOBUX TPAaB HAa PyXOME MAaWHO 3HAXOJUTHCS B KOMIICTCHITT
OpraHiB JEp>KaBH OCTAaHHBOI'O MIiCIld MpOoXuBaHHA? OIHO3HAYHOI BiAIOBIII
HEeMae. Y KOXKHOMY KOHKPETHOMY BHIMAJKYy MPaBO3acTOCYBauy CIIiJi BUXOIUTH 3

aHaji3y UUIOT CYKymHOCTI (hakTiB, sIKi JO3BOJISATH B PE3yjibTaTl BCTAaHOBUTH,



131
KOMIIETEHIIIsl OpPTraHiB SKOi KpaiHM HaWOULIbII BIAMOBIAAaE MependadyyBaHOCTI 1
3pYYHOCTI PETYJIIOBAHHS CIIA/IIIUHU.

Haperti, Bci BUIIEHa3BaH1 JOTOBOPH JAAHOTO BHIY, TaK CaMO SIK JIOTOBOPHU
NEPIIOTO BapiaHTy, MependadyaroTb HOPMY NP0 MOKIMBICTH BPETYIIOBaHHS
PYXOMOi YaCTHHU MIKHApPOJHOI CIAJAIIMHM BIIQJIOI0 JEpkKaBU 3a MicleM il
3HaXO/KCHHSI TPU TOMY, IO MICIle MPOXUBAHHSA 3HAXOAWTHCS B JPYTiH
JorosipHiii Jlepxasi.

BigcyTHi HOpMH T1pOo KOMIIETEHIII0 IO CHaJKOBHX CIpaBax B
JBOCTOPOHHIX JIOTOBOpax MpO MpaBOBY JOMOMOTY, YKJIaAeHUX YKpaiHOO 3
Amxupowm, 'pertieto, Ipakom, Icaniero, €Emenom, Kinpom, Kutaem, @innsaiero.

Hanani HoTtapiycy ciij BU3Ha4MTH, B IKUX HopMax MOKe OyTH MPUCYTHIM
«IHO3EMHUH €JIEMEHT» IMpU BUYMHEHHI HOTapiayibHOi Aii. [ TyT 3a3Hauumo, 110
caMe TIOHATTS «IHO3EMHHMH €IIEMEHT» HE Ja€ YITKOTO YSIBJICHHS IPO CBOIO
MPUHAJICKHICTD JI0 SIKOT-HEOY/Ib KOHKPETHOT ITPABOBOI KaTEropii.

[Ipy miaroTroBui OO0 BYMHEHHS HOTAplajbHOI J1i HOTapiyc 3000B’S3aHMM
MPOBECTU OI[IHKY TPABOBIJHOIIEHHS, B paMKaxX SIKOTO HEOOXIJHO BYMHUTH
HOTapiajbHy M0, B TOMY YHUCJI TEPEBIPUTH HASIBHICTH O3HAK, 110 CBITYaTh MPO
HasIBHICTh «1HO3EMHOTO €JIeMEeHTa». TakuMu 03HaKamH €:

1) HasBHICTBH 1HO3EMHOT'0 TPOMAJTHCTBA (TIiAaHCTBA) (PiI3UYHOT 0OCO0H, sKa
BUYMHSIE HOTAPIaJIbHY JII10;

2) HasBHICTH (paKTy peecTpallii FOPUIUYHOT 0COOHU 3a MICIIEM 3HAXOKCHHSI
3a KOPJIOHOM;

3) 3HaxO0/KCHHS 00’ €KTa IUBIIBHUX MPaB 3a KOpaoHoM [164].

Ilepenik o03HaK, IO JJO3BOJSIOTH BHU3HAYMTH HASBHICTH 1HO3EMHOIO
eJIeMEHTa y TIPABOBITHOCHHAX, HE € BUYCPITHUM. J[OMOBHUTH 3a3HAYCHUI BHIIEC
MePEITiK JOMYCTUMO HACTYITHUMH O3HAKAMMU:

1) wHasgBHicTb (akTy TPOXKMBaHHS ydacHuka (ab0  yYacCHHKIB)

IPaBOBIJHOCHH 32 KOPJIOHOM;
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2) momaHHA JTOKYMEHTIB, BUTOTOBJICHUX 32 KOPJOHOM YIOBHOBAXKCHUMH
opraHamu abo OpraHi3aiisiMi 1IHO3€MHOI JepP>KaBHU.

Sx Bimomo, Oyab-sKe MPaBOBITHOIICHHS CKIIAIAE€THCS 3 TPhOX HEOOXITHUX
€JIEMEHTIB:

—  cy0’eKTa MpaBOBITHOIICHHS,

—  00’€eKTa MPaBOBITHOIICHHS;

—  3MICTy MpaBOBigHOLIEHHS (Cy0’€KTHBHI mpaBa 1 0OOB’SI3KM CTOPIH
IIPaBOBIIHOCHH 1 iX akTHYHA (peajbHa) ITOBEIIHKA).

[lepeBipsitoun HasBHICTH 1HO3EMHOI CKJIAJ0BOi B MPaBOBIIHOCHHAX,
HOTaplyCcy CIiJl MpoaHalIi3yBaTH KOXEH €JIEeMEHT OKpemo. JloTpumyroduck
OPUHIIUIIB JIUCIIO3UTUBHOCTI Ta CYMJIIHHOCTI YYaCHHKIB IUBUILHOTO OOOPOTY,
iH(popMalio, sKa JomoMoria O HOTaplyCy BHU3HAUYUTH HAsBHICTb 1HO3EMHOIO
eJIeMEeHTa, MOKHA OTPUMATH, NIEPII 3a BCE, BiJ CyO’€KTIB IPABOBIAHOCHH, B TOMY
quCcal Ipo iX MepcoHajbHI JlaHi, MiICIleé NMPOKMBaHHS, iX Oa)KaHHS BYMHUTHU
HOTapiajapHy aAito. ['0JIOBHE 17 HOTapiyca — BCTAHOBHUTH B3a€MO3B’SI30K MIX
BOJICIO 1 BOJICBUSBIICHHSIM 1HO3EMIIS.

ITicist oTprMaHHS TTOBIIOMJICHHS PO BIAKPUTTS CIAITAHNA, BCTAHOBJICHHS
1HO3EMHOTO €JIEMEHTY B CMAJKOBUX IMPABOBITHOCHMHAX Ta 3aBEJCHHS CIaIKOBOT
CIIpaBU, HOTapiyC CTa€ OOOB’SI3KOBUM YYaCHUKOM B CHAJKOBHUX OpraHi3alllifHUX
BilHOCHHAX. CTymiHb MOT0 y4acTi 3aJIe)KUTh BiJ KOXXHOI KOHKPETHOI CITaJKOBOT
cipaBu 1 oOyMOBJI€Ha TakuMHU (HakTOpaMu $K IIHHICTH CHAJKOBOTO MaiHa,
HasBHICTh a00 BIJACYTHICTh 3alOBITY, @ TaKOX BHUKOHaBLS 3aloBITY, 1HI1aTHUBA
CHAJKOEMIIB, 1 IHIMUX Cy0’ €KTIB CITAJIKOBUX MPOLEIYp MO 3ay4Y€HHIO HOTapiyca
IO 1X 3I1HCHEHHS.

HactynHowo mpoliecyalibHOIO Ai€I0 HOTaplyca € TepeBipKa Ai€3JaTHOCTI
¢b13u4HOT 0CO0H, M€3TATHOCTI 1 TPABO3ATHOCTI FOPUIUIHOT OCOOH.

[cropuuHO mpaBoBe perynoBaHHS y4yacTi (I3MUHUX OCI0 y TPHUBATHHUX

HpaBOBiIIHOCI/IHaX BU3HAYa€THCA HAaCTYITHUMH IIPpUHIOUIIAMHU, a caMc:
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TEPUTOPIATLHUM 1 HAI[lOHAJBHUM (EKCTEepUTOpiadbHUM). BigmoBimHo 10
TEPUTOPIATBLHOTO MPHUHIIMITY, MIPABO JIePKaBU MOIIUPIOETHCA (AKTHUYHO Ha BCIX
oci0, ski mepeOyBaroTh Ha il TEPUTOpIi, HE3ATEKHO BiJ iX TPOMAISHCTBA YU
nignaHcTBa. HarionanbHuii (€KCTepUTOpiaIbHUN) MPUHIIAII O3HAYAE, IO TPABO
Jep>KaBU MOIIMPIOETHCS Ha BCIX 11 rpoMaisgH (MiAJaHKX ) HEe3aJIeKHO B1Jl TOTO, 1€
BOHU 1epeOyBaloTh.

Cratts 16 3akony VYkpainun «lIpo MiXHapoaHe mNpUBaTHE MPaBO»
BU3HAYAE, 110 OCOOUCTUM 3aKOHOM (h13MYHOI 0COOUM BBAXKAETHCS MPABO JCP>KaBH,
IPOMaJITHUHOM sIKOi BOHA €. SIkimio (izmuHa ocoba € rpoMaJsiHUHOM JBOX abo
OlIbIIIE JepkaB, il 0COOMCTUM 3aKOHOM BBaXKAETHCS MPABO TIET 3 JEpKaB, 3 KOO
ocoba Mae HAWOUIBII TICHUM 3B’S30K, 30KpeMa, Ma€ MICIE MPOKUBAHHS a0o
3aMacTbCd OCHOBHOIO IisUIBbHICTIO. OcoOncTHM  3akoHOM  ocobOu  0e3
IPOMaJTHCTBA BBAXKAETHCSA MPABO JIEPKaBU, y SAKI L ocobda Mae Micle
IIPOXKMBAHHS, a 32 HOro BiICYTHOCTI — Miciie iepedyBanHs. OcoOUCTUM 3aKOHOM
ODKEHIISI BBAXKAETHCS IIPABO JIEPIKaBH, Y AKiil BiH Mae Mictie mepeOyBanns [149].

Crarta 18 3akony VYkpainu «I[Ipo MDKHapoiHEe NpHBaTHE IPABO»
BU3HAYa€, M0 LMBUIbHA JI€3ATHICTh (I3UYHOI 0COOM BU3HAYAETHCS i
O0COOMCTUM 3aKOHOM.

[Ipore TyT y HOTapiyca MOK€ BUHMKHYTH II€BHa npoodsema. BiagnosigHo 110
gactuHu 2 ctarti 18 3akony Ykpainu «[Ipo mixHapojHe mpuBaTHE IMPaBO»
MiJICTAaBM Ta TPABOBI HACHIJKM BU3HAHHS (PI3MUHOT 0COOM Hemie3gaTHOI abo
OOMEKEHHS [1€31aTHOCTI (PI3UYHOI OCOOM PETYIIOIOTHCS OCOOMCTHM 3aKOHOM
i€l ocobu. Jle ykpaiHChbKOMY HOTapiyCy HIyKaTt 1H(OopMalliio mpo oOMeKEeHHS
JTI€3MaTHOCTI YW BHW3HAHHSA HEII€3aTHUM 1HO3eMHOTo TpoMansauHa? Taki
BIJIOMOCT] Yy PI3HUX KpaiHaX MOXXYTb MICTUTHUCH B PIIIEHHI IHO3EMHOTO CyAy Yd
BUJIaHUX Ha MOr0 OCHOBI JOKyMeHTaxX (MpO TPU3HAYCHHS OINKyHa, PO
TOCIITAI3AI0 0COOM y BIAMOBIIHUN JIIKYBAJIBHHUHN 3aKjaj TOIIO), BIAMITII Yy

JOKYMEHTaX, Kl MOCBIIYYIOTh 0CO0Y, CBIAOLITBI PO HAPOJKEHHS, BUMKMCKAX 13
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myONMiYHUX pPeecTpiB (aKTaX TPOMAASHCHKOTO CTaHy, pEeCTpaiii MpaB Ha
HepyxoMe MaifHo Tomio). Ha chorojgni cucrema HajaHHs BiOMOCTEH IIpo
0OME>KEHHS JII€31aTHOCTI UM BU3HAHHS 0COOW HEMI€3aTHOIO € 1HIWBIIyaThHOO Y
KOXHi# kpaini. Y HiMeuunHi Taki BiIOMOCTI 30€piraioTbcs y AUIBHHUHUX CyAax
(Amtsgericht) 3a MiclieM 3BHYAaHOTO TMPOXKUBAHHS TaKWX TPOMAIsSIH 1 3a
BUMOTOI0O MOXYTh OyTH HajnaHi HoTapiycy. Y ®@panmii myOIiyHICTh CYJOBHX
pillieHb TMPO BHU3HAHHSA OCOOM Hendie3MaTHOI abo OOMEXEeHO i€37aTHOIO
3a0€31euyeThC BHECEHHSM BIJMOBIAHUX 3alUCIB O PEECTPY aKTIB HHUBLILHOIO
crany (Repertoire civil) i BiAMITKOIO Ha MOJISIX CBIIOIITBA PO HAPOHKEHHS 0COOU
— mrramity Repertoire civil [209, c. 53].

VY 3B’I3Ky 3 1UM, OOIPYHTOBAaHOIO IPONO3MUIIEI0, sfKa BUCIOBIEHA Yy
nucepraniiitnomy nociimkenni S.I1. IManTamienko [132, ¢. 16], € cTBOpeHHS Ha
MIDKHapOJIHOMY PIBHI pEECTPY HENI€3IATHUX Ta OOMEXEHO JA1€3JaTHUX TPOMAJISH,
70 aKkoro 0 KOXKHa JepkaBa BHocujia 0 iHopmallito mpo cBoix rpomaiasH. lle
3HAYHO MOJIETHIUII0 O poOOTY HOTaplyCiB Ta CHpUsIIO O 3a0€3MEeYEHHIO TTpaB 0cio,
AK1 3BEPHYJIMCS 32 BUNHEHHSIM HOTapiaJIbHOI Aii.

BcranoBiieHHss 0cOOM TTOBMHHO TPOBOJUTHCS Ha MiJICTaBl macmoprta ado
IHIIMX JIOKYMEHTIB, IO BHKJIIOYAalOTh OyAb-fKI CYMHIBM II0JAO0 0OcoOu
IpOMaJITHUHA, IKAW 3BEPHYBCS 332 BAMHEHHSIM HOTapialbHOI Mii.

JIoKkyMeHTOM, 10 3acBiAYy€ TPOMAISHCTBO YKpaiHU, € MacrlopT
rpoMajsiHiHa YKpainu. JlokymeHTamu, 110 3acBiAYYIOTh 0CO0Y 1HO3EMHOTO
rpoMajJiHiHa B YKpaiHi, € MacnopT 1HO3EMHOr0 TpoMaJsHUHA a0 IHIIWN
JIOKYMEHT, BCTAHOBJICHHH 3aKOHOM a00 BU3HAHUM, BIJMIOBIIHO 10 MIXKHAPOIHOTO
JIOTOBOPY, SIK JOKYMEHT, 110 3aCB1T4y€ 0CO0Y 1HO3EMHOTO TPOMAaIsTHUHA.

3akoH VYkpainum «lIpo mnpaBoBuil craryc 1HO3eMIIB Ta oci0 0e3
TPOMAJITHCTBA» Tepeadadae TpU KaTeropii 1HO3EMINB, IO MepeOyBarOTh Ha

TEPUTOPIi HAIIOT KpaTHU:
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— 1HO3€eMII1, K1 MOCTIHHO MPOXKMUBAIOTh B YKpaiHi (TOOTO Ti, 1110 OTpUMANIU
MIOCBIJIKY Ha MOCTiitHE MIPOKUBAHHSI, SIKIIO 1HIIIE HE BCTAHOBJICHO);

— 1HO3eMIll, $KI THUMYacoBO TNiepedyBalOTh Ha Teputopii YkKpaiHu
(mepebyBaroTh Ha TepuTOpii VYKpaiHi mpoTsaroMm aii Bi3u abo Ha mepiof,
YCTAaHOBJICHUM 3aKOHOJABCTBOM 4YM MDKHApOAHUM JOTOBOPOM YKpaiHu, abo
AKIIO CTPOK 1IX TmepeOdyBaHHA Ha TepuTopli YKpaiHM MPOJOBXKEHO B
YCTAHOBJICHOMY TOPSAKY);

— 1HO3€eMIIl, SKI TMMYacOBO MPOXKMBAIOTh B YKpaiHi (Ti, IO OTpUMAIHU
MOCBIIKYy Ha TUMYacoBE MPOXHUBAHHS, SKIIO IHIIE HE BCTAHOBJIECHO 3aKOHOM)
[153].

bepyun no yBarm uvac mepeOyBanHs Ha Teputopii Ykpainu, O. HeGpat
rpynye 3a3HayeHl KaTeropii ocid TaKUM YUHOM:

— 0co0H, SIK1 TOCTIITHO MPOKUBAIOTh HA TEPUTOPIT Y KpaiHu;

— 0co0u, KOTp1 IPOKUBAIOTH TAMYACOBO;

— 0co0u, SIKi CITIIYIOTh Yepe3 TepUTOpio YKpainu TpansutoMm [3, . 103].

Cning 3a3HaunTd, WO B 3akoHl YkpaiHu «lIpo MikHapogHe npuUBaTHE
npaBo» TiependayeHo KOMi3iiHy HOpMy, 3TiIHO 3 SKOK BUHUKHEHHS U
MPUIUHEHHSI MPaBO3JAaTHOCTI (PI3MYHOT OCOOM BHU3HAYAETHCS 32 ii OCOOUCTHM
3akoHOM (4dactuHa 2 ctarTi 16). Tak, ocoOuctum 3akoHOM (Hi3UYHOI OCOOHU
BBAXKAETHCS MIPABO JIEPKABU, TPOMAITHUHOM SIKO1 BOHA €; SIKIIO (hi3udyHa ocoda €
TPOMAJITHUHOM JBOX a00 OiibIle aepxaB, il OCOOMCTUM 3aKOHOM BBaXKA€THCS
MpaBo TIET 3 JepKaB, 3 KO 0co0a Mae HAWOULIbII TICHUM 3B’S30K, 30KpeMa, Mae
MicIIe TTPOKMBaHHS a00 3aiiMa€eThCsl OCHOBHOIO JisIbHICTIO; OCOOUCTHM 3aKOHOM
ocobu 0e3 TpoMaJsIHCTBA BBAXKAETHCSA MPaBO JIepKaBH, Yy SKiM 1 ocoba Mae
MICLIe MPOKUBAHHS, a 32 MOTro BIJCYTHOCTI — Miclie nepeOyBaHHS; 0COOMCTUM
3aKOHOM ODKEHIIST BBAXKAEThCS TMPABO JIEpkKaBU, y SAKIA BIH Ma€ MICIE

nepeOyBaHHS.
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[Ipu BusABIEHHI B MPaBOBIAHOCHHAX HASBHOCTI 1HO3EMHOTO €JIEMEHTa Y
dopmi 1HO3eMHOI oOprasizaiii, HOTapiyCy CJiJ CIOYaTKy BH3HAYUTH JaHy
OpraHizaimiro sfK I1HO3€MHY, a TOYHIIIE BHU3HAYATH 11 «HAI[IOHAJIBHICTHY,
BUKOPHUCTOBYIOUH KOJI131i{HI HOPMH PO OCOOMCTUI 3aKOH, a MOTIM BUPIIIUTH, YU
€ JlaHa oprasizaiis pUAUYHOI0 oco0oro. Crip, 10 BUHHUKAE Yepe3 PI3HUIIIO
O3HAaK 1 BU3HAUCHHS «HAIIOHAIBHOCTI» IOPUAWYHOI OCOOW, BUPINIYETHCS Ha
MiJICTaBl MI>KHAPOHHUX JOTOBOPIB.

3a 3aragpbHUM MPaBHIOM, OCOOHMCTUM 3aKOHOM IOPUAMYHOI 0COOH
BBAKAETHCS MPaABO KpaiHM, J€ 3acCHOBaHa JaHa MOpUIUYHA 0coba, TOOTO
O0COOUCTHM 3aKOHOM 1HO3E€MHOI IOPUAMYHOI OCOOM € MpaBoO TI€i Jep:KaBu, e
IOpUANYHA 0c00a CTBOPEHA 1 3aTBEPPKEHO ii cTaTyT. Takuil 3aKOH Ha3UBAETHCS
3aKOHOM 1HKOPIIOparlii.

31e01IpI0r0, B IOPUAWYHINA JIITEpaTypl B MOAIOHMX (OPMYITIOBAHHSIX
BUJIUJISIOTHCST HAacTymHI KpuTepii «lex societatis» — KpuTepil 1HKopropaiiii,
KpUTEPI MiCIsl AISTBHOCTI (KIEHTP eKCIUTyaTallii») 1 KpUTepid KOHTPOJIO (Miclie
3HaXOJ/KEHHSI aIMIHICTpaTUBHOrO (ympaBuTenis). Y 3B’S3Ky 3 ILHUM I1KaBO
BIJI3HAYUTH, III0 JICSIKI aBTOPH, B OCHOBHOMY 3apyOiXKHi, BUJUISIOTh TUIBKH JBa
TaKUX KpUTepii, a caMe — KpUTEepill «Micusg I1HKOpHopamii» 1 KpUTepii
«MICIIE3HAXO/KEHHS aJIMiHICTPaTUBHOTO IIEHTPY KoMmmaHii (tipaBiiaas)» [208].

Jlnst Toro, 00 BU3HAYMTH CTATYTHI I1JI1 1 3aBJIaHHS 1HO3EMHOT OpraHi3ailii,
HEOOX1THO O3HAHOMHUTHCS 31 CTaTyTOM IOPUIUYHOI OCOOM, a TaKoX 3
peecTpaliiHUMU JTOKYMEHTaMHU 1 3alucaMy, W10 MICTIThCA B 1HO3EMHOMY
TOPTOBOMY PEECTPI.

3iCTaBUBIIM BiZIOMOCTi, IIO0 MICTATbCS B YCTAaHOBUUX JOKyMEHTax
oprasizaiii, 3 BIAOMOCTSAMH 3 TOPrOBOTO PEECTPY, MOXXHA BU3HAUUTHU
ABTCHTUYHICTH 1HO3EMHOI FOPHIMYHOI OCOOH.

AHami3yt0un 3MICT BUITUCKH 3 TOPTOBOTO PEECTPY KOMIIETEHTHOTO OpraHy

1HO3€MHOI JIep>KaBU, HOTAplyC Ma€ MOKJIMBICTh MEPEBIpUTH (PaKT peecTparii
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oprasizamii B 1HO3€MHIIl Jep)kaBi, ajpecy MICI 3HAXOMKEHHS, CIHCOK
akiioHepiB a00 YyYacHHUKIB IOPUJMYHOI OCOOM, a TakKOXK TMepeliK ocio,
YIOBHOBAXEHUX HA MPUMHATTA OpraHizaliiHO-pO3MOPSATUUX PillleHb. Y THUX
BHUIIAJIKaX, KOJIU 0CO0010, sIka BUKOHYE (PYHKI[IT BUKOHABYOTO OpPTraHy IOPUINYHOT
ocoOu, BHUCTyIae Kepyroda KommaHis (iHIIA ropuaudHa ocoba), HoTapiycy
JOULIBHO 3/1HCHUTH TEpPEBIPKY MPABOBOTO CTATYCYy TaKOX 1 HIOJ0 KEPyKYOro
Oprasi3ariero.

OcHoBHa 1€ YKpaiHCBKOIO IIpaBa, IO PEryJIO€ IMPaBOBIAHOCUHU 3
1HO3EeMHUMH HOPHINYHUMUA 0CO0aMM, — 1€ BU3HAHHS 1HO3EMHUX OpTaHi3alliid B
AKOCT1 IMOBHONPABHUX YYAaCHHUKIB IUBUIBHOTO OO0IrYy. 3arajibHOI TEHJIECHLIEIO
IIPABOBOTO PETYJIIOBAHHS € BU3HAYCHHS 3arajibHUX MPUHIUIIB iX MISJIBHOCTI Ha
TepuTopli YKpainu. OTxe, BOHU 3[aTHI KOPUCTYBATHCS Ha TEpUTOPIl YKpaiHH
TUMHU X TpaBamMu, IO 1 YKPaiHChKI IOPUIUYHI 0COOH. Y TOI ke yac 1HO3EMHI
oprasizaiii HE MOXYTb MaTH MPaBOCYO €KTHICTb OLIBII MIMPOKY, HDK 1€
BHU3HAYAETHCS 1X HAI[IOHATLHUM MPABOM.

VY neskux BUmNajgkax 3aKOHOJIABCTBO OOMEXY€E MPaBO3JATHICTh 1HO3EMHHX
0ci0, 3a00poHstouUn a00 OOMEXKYIOUH X MOXKJIMBOCTI 3 HAOYTTSI TIEBHUX 00’ €KTIB
y BIacHiCTh. ToOMy HOTapiyCy BaXJIMBO 3BEPHYTH yBary Ha Taki 0OMEXEHHS.

Oco0smBOIO CcrENU(IUHICTIO BHUPI3HAETHCA NPaBO3JATHICTh HASBHUX B
VYkpaini 1HO3eMHUX IOpUAMYHHUX Oci0. BimmoBimHo mo myHkty 4 crarti 91
[{uBibHOTO KOJEKCY YKpaiHM, IMBUIbHA MPaBO3JATHICTh IOPUIUYHOI OcoOU
BUHUKAE 3 MOMEHTY il CTBOPEHHS 1 MPUIUHSETHCS 3 JHS BHECEHHS O €IMHOTO
JIEPKaBHOTO PEECTPY 3amKcCy mpo ii npunuHenHs [188].

OTxe, MOMEHTOM CTBOPEHHSI BBAXKAETHCS MOMEHT ii JIep KaBHOI peecTpartii
(myskT 4 crarti 87 LuBiibHOro koaekcy YkpaiHu). MOMEHTOM 3aBeplleHHS
TKBIAAIl ¥ IpUMMHEHHS 11 ICHYBaHHS BBA)KAETHCSI BHECEHHS 3aIKCY PO 1€ 70
€IMHOTO JiepkaBHOTO peectpy (myHKT 2 crtatti 104 I{uBUTRHOTO KOJEKCY

VYkpainn). Ilponec BUHUKHEHHS a00 MPUIMHEHHS MPABO3JATHOCTI FOPUIUYHOL
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ocobu mepenbayae neBHUI nopsaok. Hanpuknaa, npo HaOyTTS mpaBO3JaTHOCTI
Takoi 0COOM MOYKE CBITUYMTH BIATMOBIHA JIIIEH31s, 3TIHO 3 KO BOHA Ma€ MPaBO
3MIACHIOBATH TOW YM IHIIMM BHJ AisUIbHOCTI. BopHOYac, mpUIUHSAETHCS BOHA
micas 3aKiHUYeHHS CTPOKy [ii JineHsii, fAKImo 1HIme He mepeadadyeHo
3aKOHOJIaBCTBOM.

Y TOproBux IIOTOBOpaxX BCTAHOBJIIOETHCS PEKUAM JUIA  1HO3EMHUX
opuandHuX 0cib. Bin Moxke OyTu 3aCHOBaHWH HA MPHUHLUIAX a00 HAHOLIBIIOTO
CHpUsHHS, a00 HalllOHAJIBHOrO pexumy. Y OararoctoponHi KonBeHiii mpo
MPaBOBY JIONIOMOTY Ta TIPABOBI BITHOCHHU Yy MHMBUIBHUX, CIMEHHUX Ta
KpuMiHaibHUX crpaBax kpaiH CHJ[ Bim 22 ciuyns 1993 p., parudikoBaHiii
3akonoM VYkpaiam Big 10 mumcromaga 1994 p. Ne 240/94, 3a3HaueHo, 10
MPaBO3JAaTHICTh IHO3EMHUX IOPUANYHUX 0C10 BU3HAYAETHCS 32 MPABOM KpaiHH, /e
3aCHOBaHa ISl FOPUIUYHA 0co0a uu opranizamis (crarTs 23) [119].

3akoHoMm Ykpainu «[Ipo Mi>kHapo/iHE MpUBaTHE MPABO» BCTAHOBIIEHO, IO
MPaBO3AATHICTD, K 1 N1€3JaTHICTh, IOPUIUIHOT 0COOU BU3HAYAETHCS «OCOOUCTUM
3aKOHOM HOpUANYHOI ocoOm» (ctarts 26). Tak, crarrero 27 nependayeHo, 110
0COOMCTHM 3aKOHOM 1HO3EMHOI oOpraHizailli, sKka He € IOPUIAYHOI0 0COO00
BIJIMOBIJTHO 10 MpaBa AEp>KaBH, Yy SKI Taka OpraHizalis CTBOPEHA, YBaXKa€ThCs
MpaBo M€l epkaBu. SKIIO Taka opraHizaiis Ji€ Ha TepUTOpli YKpaiHu, A0 ii
JISIIBHOCT1 3aCTOCOBYETHCS 3aKOHOJIABCTBO YKpaiHH, IO PEryJIIO€ MisUIbHICTD
IOPUANYHUX OCIO, SKIIO 1HIIE HE BUIUIMBAE 3 BHMOI 3aKOHOJABCTBA YH CYTI
npaBoBigHOCHH [149].

Takum ymHOM, 3a3Ha4Y€HE JAa€ 3MOTY CTBEP/KYBaTH, IO MPABO3JATHICTh
1HO3€MHOI IOPUIUYHOI 0COOM TPYHTYEThCA Ha NpuHIMMI 1HKOpmopari. e
NPUHIIMI TIependavyae, 10 BU3HAYAIBHUMHU KPUTEPIAMH IS BU3HAYCHHS
«HAIIOHAJILHOT TPUHAJICKHOCTI» IOPUIUIHOI 0COOU € Mictie ii peecTpairii, ToOTO
3aKOH JIep>KaBH, T IOPUANYHY O0COOy CTBOPEHO Ta 3aTBEPDKEHO 1i CTaTyT, a

TaKOX MicIie, Je epedyBae 1151 yCTaHOBA.
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BinHocHO mpaBo3maTHOCTI Ta J1€3AATHOCTI 1HO3EMHOI IOPUAMYHOI 0coOU
7€ 3aKOH KpaiHu, Je mnepeOyBae opraH YNpaBIiHHA Takoi ocoOu. SKIno
opuaudHa ocoba 3MiHCHIOE AISUTHHICTD B IHIININA KpaiHi, a HE B Ti, Je mepedyBae
KEepiBHUI OpraH, 3aCTOCOBYIOTh, BIIMOBIIHO, 3aKOH KpaiHH, Y SKIN 31HCHIOETHCS
TaKa MISUTbHICTb.

BiamoBimHO 10 YMHHUX 3aKOHOJIABYUX HOPM HA TEPHUTOPIi HAIIOI Iep KaBU
1HO3EMH1 IOpUAMYHI OCOOM MOXYTh (DYHKILIOHYBATH SIK 3aCHOBHUKH, TOOTO
3M1MCHIOBATH JISJIbHICTh Yepe3 MpeaAcTaBHULTBA, Giii. TakuM duHOM, 11 0coba
HaOyBae TEpPBUHHOI MPABO3JATHOCTI BXKE B JIep)KaBi, y fAKiH 1i 3acHyBajH.
Bognouac 1ii mpeacTaBHMKA HaOyBalOTh NPaBO3JATHICT YK€ B  Mexkax
BITYM3HSIHOTO 3aKOHOAaBcTBAa. CamMe TOMY 1HOJII TaKy IOPUIUYHY O0COOYy MOXKYTh
HE 3apeecTpyBaTH 3 OMISIAY Ha Te, MO ii JISUIBHICTh CYINEPEUYUTh OCHOBAM
YKpalHCbKOI'0 3aKOHO/IaBCTBaA.

Hampukinan, skmoio Taka AiSUTBHICTE MOXKE 3aBJaBaTd IIKOAHM 3J0POB’IO,
MOpPaJIBHOCTI, MpaBaM 1 CBOOOJaM TPOMAJsH, HAI[lOHAJIbHIM Oe3merll Jep aBH.
OTxe, NpaBO3IATHICTh 1HO3EMHUX IOPUANMYHHUX OCIO 3MICTOBHO BY>K4a IOPIBHAHO
3 MPABO3JIaTHICTIO TAKUX OCI0 HA TEPUTOPIT HAIIOI JEP>KaBH.

Hactrynmaumu  pmissMu HoTapiyca 1npu  OQOPMIIEHHI  CHAAIIMHU €
BCTAHOBJICHHSI KOJIa CIAJIKOEMIIB 1 BUSIBIICHHS CKJIaQy 1 MICIIE€3HAXOMKCHHS
CIIaJIKOBOT'O MaiiHa.

JIst BCTAaHOBIIGHHS KOJIa CITAJKOEMIIIB, TIEPIT 3a BCe, HEOOX1THO 3HATH, YU
3QJIMIIUB CITaJIKOJIaBeIlh 3aIloBIT, a00 X CMaaKyBaHHS Oyne 3miHMCHIOBATHCS 3a
3aKOHOM. 3 OTJIAly Ha Te, IO CHAJKOJAaBEIlb MAa€ MPABO 3aCBIUMTH 3alOBIT B
OyIb-sIKiil TOUIll KpaiHH, a TAaKOXK 3a ii Mexkamu, aOCOTIOTHO TOYHO BiJIMTOBICTH HA
1€ TUTaHHS TPAKTUIHO HEMOYKIIHBO.

BaxnuBo 3a3HaunMTH, MO y MDKHAPOJHHMX CHAJKOBUX MPAaBOBIIHOCHHAX
HAsIBHICTh PEECTPY 3aMOBITIB /1€ MOMJIMBICTh BIJICTEKUTU OyAb-SKHM 3aIlOBIT 1

PO3MOPSIKEHHS] HAa BUIIAJI0OK CMEPTI 3alloBijlaya Ta 3a0€3MeUUTH iX BUKOHAHHS.



140
3a (akTOM He3HalIeHWH 3amoBIT BU3HAETHCS HeicHyroumM. Pama €Bponw,
nepeadavyaroyn mepeBaru CUCTEMHU peecTpallli 3amoBiTiB 1 Oyaydu NepeKoHaHa B
TOMY, III0 TaKa CHCTEMa MOJETIIUTh MOIIYK 3aMoBiTiB, CKJIAJCHUX 3a KOPIAOHOM,
npuitHsia bazenbchbKy KOHBEHINIIO PO CTBOPEHHS CUCTEMHM PEECTpallii 3aroBiTiB
16 tpaBusa 1972 poky, sika mis Ykpainu HaOpana unHHOCTI 31 rpynns 2010 p.
[154].

Konsentito patudikyBanu 12 eBponeiicbkux nepxan. [lepmmmu B 1970-1i
poku 1e 3pooun dpanmis, benvris, Hinepnanau, Typeuuuna 1 Kinp, B 1980-T11
1o Hux npueananucs Itanis, Icnanis, [lopryranis ta JlrokcemOypr, 1 Bxke B 2000-
TI — NOCTpaasHCbKi naepxaBu: Ectonis, JlutBa, VYkpaina. [lo nepxkas, sKi
MIANACAIA  KOHBEHII0 Oe3 parudikaiii, BigHOcAThcA Himeuuwna, [anis 1
BenukoOpuTaHnis.

KoHBeHIII BCTaHOBWJIA y BIIHOCHHAaxX MIDK Jep)KaBaMHU-y4YaCHUKaMHU
YHIBEPCAIBHUI PEXHUM PEECTpallii 3amoBiTIB 1 MPUHIMI 0OMIHY 1H(]OpMaIii€eo
po HUX.

KongBeHiis nepegdavae cTBOpeHHS B KOXKHIN JIorOBipHiil AepkaBl peecTpy,
IO JIO3BOJIAE 3alOBIaYeBl 3apEECTPyBaTH CBIM 3aMOBIT HE TIIBKU B JIEpXKaBi
HOT0 MPOXUBAHHS, a ¥ B IHIIUX KpaiHaX-y4aCHUIAX 1 YHUKHYTU CUTYyallli, KOJIH
Mpo 3amoBiT He Oyne BIAOMO B IHIIKM JepkaBi, HANpHUKIaA, 3a MICLUEM
3HAaXOJIKEHHsI CTIaJJKOBOTO MaifHa.

KoHBeHIIisi MICTUTh OCHOBOTOJIOKHUM TPUHIIMI TIONIYKY 3amoBiTiB. Bin
moyiira€ B TOMYy, IO KOXKHa KpaiHa-y4acHHI CaMOCTIHHO Beae CBii
HAI[IOHAJIBHUM PEECTp 3aMoBITIB, & MIKHAPOIHUN MOITYK BiIOYBAETHCS MUISIXOM
oOMiHY 3amuMTaMH Ta BIAMOBASIMH MIDK HaIllOHATPHUMHU YIOBHOBXXEHUMU
opranamu, 6e3 BIIKpUTTSI JOCTYITy IO HAI[lOHAIBHUX peecTpiB [87].

B koxHIiif nepkaBi-ydacHUIll MTPU3HAYAETHCS TaKUM OpraH, KOMIETEHTHUI

TICIIsE CMEPTI 3aloBiada mepeaBaTu 1HIINM JepKaBaM 1HGOPMAIIIIO PO 3alucu
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B HAI[IOHAJIBHOMY PEECTPl 3aMOBITIB, a TAKOXX MPUWMATH 3alUTH BIiJ] OPTaHiB,
PU3HAYEHUX B 1HIIUX JEpiKaBaX.

Sx mpaBwiio, 1€ oOpraH HaIllOHAIBHOTO HOTapiaTy abo MiHICTEepCTBa
I0CTUIT (HalllOHATBHUM OpraHoM B YKpaiHi € MiHICTepCTBO IOCTHIII YKpaiHu).
Taka 3acHOBaHa Ha HAIllIOHAJBHUX pEECTpax cucrema oOMIHY iH(opMaIliero
MOJIETTIIY€E PETYIIOBAaHHS MIKHAPOIHOTO CIIaKyBAaHHS 32 3aIIOBITOM.

bazenbcbka KoOHBeHIIIs iepeadayae KOHGIACHIIMHICTh ICHYBaHHS 3aIOBITY
IPOTATOM TIEPIOAy JKUTTS 3amoBijadya. ToMy HI 3MICT 3amoBiTy, Hi HOro
ICHyBaHHs, HE TOBHHHI PO3KPUBATHCS JI0 CMEpTi 3amoBimada. 3a0e3leueHHs
JMaHO1 KOH(MIACHIIWHOCTI 3aKpilUICHO B MEpIIMX JABOX ab3amax cTaTTi &
bazenbchkoi KOHBEHIIT, sIKI epea0adaloTh HACTYITHE:

— peecTpallisl € KOHPIAESHIIHHOIO POTIATrOM NEPIOY JKUTTA 3al0B1Aaya;

— TICIs CMEPTI 3amoBijgada Oyab-sika 0coba MOXe OTpUMAaTH 1H(pOpMaIliio,
3a3HA4YEHYy Yy CTaTTi 7, MICNIA HaJaHHS BUIMCKHU 13 CBIJIOITBA MPO CMEPTh abo
OyZb-SIKOTO 1HILIOTO IPUIHATHOTO 10Ka3y CMEPTI.

[IpakTU4YHO BC1 peecTpu €BPOINEUCHKUX KpaiH BIANOBIAAIOTH NEPIIOMY 13
3a3HAYEHUX MPUHIIMITIB, HABITh SKIIO JIepKaBa, B SIKIM 3HAXOAUTHCS PEECTpP, HE
mianucana Tta/abo He parudikyBana basenbchbky kouBeHiiro [134, c. 245].
BiciMHagusTh peecTpiB BUMAararoTh HaJaHHsS CBIJOLTBA PO CMEPTh, 10O 0cobda
MOTJia OTpUMaTH iHpopMalliro 3 peectpy. OaHaK MOPSIOK BEIEHHS PEECTPIB, 3a
SKUM HaJIaHHS CBIJIOIITBA MPO CMEPTh HE BUMAraeThes, repeadavae, 1mo J0 TaKuX
PEECTPIB TEK HE 3BEPTATUMYThCS JO CMEPTI 3aroBijaya.

VY 1ux BUMajkax cama opraHizailis mpoueaypu ohopMIICHHS CHaAIIUHU, K
MpaBUJIO, BUMAara€ BTPYYaHHS CyAy, IO JO3BOJISE YIEBHHUTHCS, IO 3amoBiiad
JIHCHO TTOMEp, NePI HiK 3/1MCHIOBATH NOIIYK B peectpi. Hanpukian, B ABcTpii
JI0 PEECTPY MA€ MPaBO 3BEPTATUCS TUTBKH HOTAPiycC, KU JI€ Y POl «CyI0BOTO
Komicapay [224]. B maHOMy KOHTEKCTi CBIJOI[TBO MPO CMEPTh HE € HEOOXITHHM,

OCKUIBKH CMCPThH BaHOBiIIa‘Ia BCTAHOBJICHA CYOM.
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B Vkpaini cmnouatky HoTapiaroM OyB c(hopMOBaHMN 1 HANOBHEHUU
B1JIOMOCTSIMH TIPO 3aIlOBITH HaIlIOHAJLHUM PEECTP, 3T0JI0M BiH HAOYB O(IIIITHOTO
CTaTyCy IIISXOM MNPUHHSATTS HAIlOHAIBHOTO 3aKOHY MPO PEECTP 3amoBITIB Ta
patudikarii basenbcbkoi KOHBEHIII.

3apa3 Ha TpoxaHHS 3amoBijaya HOTapiyc, JepKaBHUU OpraH 4u ocoda,
3a3HaueH1 B ctaTTi 4 KoHBeHIlli, MatoTh MpaBo 3alUTYBATH PEECTPALIIO HE JHUIIE
B JlepkaBi BUMHEHHs 4M 30epiraHHs 3amoBiTy, a ¥ B 1HmMUX JlOTOBIpHHUX
JlepxxaBax.

Hepxiadopm’tocT Ykpaiau Ta ioro (i Ha CKIIaIeHU THCHMOBHIA 3aITUT
Min’tocty BuparoTh 13 CnaakoBoro peectpy iH(OpMaLiiiHy [OBIIKY PO
HasBHICTh (BIZCYTHICTH) IIOCBIAYEHOTO 3aMoOBITY JUIS TIATOTOBKH BiAMOBIII
HalllOHAJbHOMY OpraHy 1HO3€MHOI JEpXaBH, IPU3HAYEHOMY Ha II1JICTaBi
KonBeHii, sikuil 3BEpHYBCS y 3B’S3Ky 13 3allUTOM OcCoOH, sika mnepedyBae 3a
MexaMu YKpaiHu, Mpo OTpuUMaHHs 1HdOpMaIllii Mpo HAsBHICTH IMOCBIIYEHOTO
(cknageHoro ta/abo MPUMHATOrO Ha 30€piraHHsA) 1 3apEeeCTPOBAHOrO B YKpaiHl
3anoBiTy (myHKT 3.5 [Tonoxenns npo Cragkosuii peectp [138]).

Min’toct Ykpainu BHOCUTH 10 CHajKOBOTO peecTpy YKpaiHM BiIOMOCTI
Mpo 3aloBITH, MOCBIAYEH! (CKJIafeHl Ta/abo NpuHATI Ha 30epiraHHs) 1
3apeecTpoBaHi B 1HO3EMHHX JIepiKaBax, a TAKOX 3MIHH J0 HUX Ta X CKaCyBaHHS,
MIOJ0 SKUX B YCTAaHOBJIEHOMY MOPSAKY HAIIMIIOB 3amUT MpO iX Jep)KaBHY
peectpamiro B Ykpaini Ha miactaBi KoHBeHIi, NIIIXOM  ITOJaHHS
Hepxindopm’tocty abo ioro dimsim 3asB npo peectpauito. JorosipHi epxasu
HAJIal0Th OJIHA OJIHIH MOCITyTH 0€30TUIaTHO.

Tyt TakoX m0maMo, 10 BIACHOPYYHO CKJIaJIEHI Ha TepuTopli YKpainu
3aMoBITH, aJie HE MOCBIIYEHI Y BU3HAYEHOMY 3aKOHOJIaBCTBOM Y KpaiHU MOPSIIKY,
HE MaloTh OPUAWYHOI cuiad. lIpoTe IOpuaAMYHY CHIIy MalOTh BIACHOPYYHO
CKJIajieH1 3amoBiTH Ha Teputopii JloroBipaux Jlepxas, mepenani Ha 30epiraHHs

HOTapiycy (abo Jep>kaBHOMY OpPraHOBI 4d Oyab-sKil 0COO01, SIKI 32 3aKOHOM III€i
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Jlep>kaBu MaroTh TMpaBO NpUMMaTH 1X Ha 30epiraHHs) Ta 3apeecTpOBaHI Ha
TepuTOopii BianoBiaHOI JlorosipHoi JlepxaBu.

Otxe, B uwactuny nepury crtarti 40 3axony Ykpainu «IIpo HOTapiat»
HEOOXITHO BHECTH IIE€BHI JOMOBHEHHS CTOCOBHO ()OPMH 3aroOBITY HACTYITHOTO
3MICTY: «3T11HO 3 BUMoramu KoHBeHIIIi po 3arpoBay>KeHHs] CUCTEMH peecTparlii
3aIoBITIB IOPUIMYHY CUITy MAalOTh B YKpaiHi BIaCHOPYYHO CKJIaJ€Hl 3alOBITH Ha
teputopii [oroBipuux J[lepkaB, mepemani Ha 30epiranHs HoTapiycy (abo
Jep>KaBHOMY OPTaHOB1 4u OyJb-AK1i 0Cc001, sIKi 32 3aKOHOM 11i€i Jlep>kaBu MaroTh
paBo MpHUiiMaTH iX Ha 30epiraHHs) Ta 3apeecTPOBaHI HA TEPUTOPIi BiAMOBIIHOT
HorosipHoi JlepxaBn».

Hanani, peanizyroun kommeTeHIlito y cdepi oQopMiIeHHS CHaaldHU 3
1HO3EMHHUM €JIEMEHTOM HOTapiyc, BIANOBIAHO A0 cTarTi 63 3akoHy YKpaiHu
«[Ipo HoTapiat» [152], sxwii ojepxaB BiJ CHAJAKOEMIIB MOBIIOMICHHS PO
BIJIKPUTTS CIHAIIIMHA, 3000B’SI3aHUM IMOBIIOMUTH TPO II€ TUX CHAIKOEMIIIB,
MICLIE TIPOXKMBAHHS 200 POOOTH AKUX HoMy Bigome. BiH Takox Moxe 3poOuTH
BUKJIMK CHAJKOEMIIIB NUIIXOM MYyOJIYHOIO OroJIOIIEHHS a00 MOBIIOMIICHHS PO
e y npeci. BuieHnaBeneHne n03BOjsi€e HAM MPUNTH 70 BUCHOBKY, IO 3aKOH
MOKJIaJlac Ha HOTapiyca OOOB’S30K IOJ0 TMOBIJOMJICHHS 1HIIUX CIaJKOEMIIIB
JMIIE Y BUMAAKY OTPUMAaHHS BKAa3aHOTO TMOBIIOMIICHHS; A0 TOTO X HOTapiyc Mae
MOBIJJOMHUTH TIPO CHAAMIUHY BUKIIOYHO TUX OCI0, MICIIe MPOKUBAHHS SKUX HOMY
BijioMe (110 3BICHO CTaBUTh IHINMX OCI0O B HEBUTIJIHE IIPABOBE TOJIOKEHHS); 1
HaWrOJIOBHIIIE — BHUKIMK CHAAKOEMIIB HUISXOM IMYyOJIYHOTO OrOJIOIICHHS €
paBoM, a He 000B’SI3KOM HOTapiyca.

HacTtynHoto HOTapiabHO-TIPOLIECYANIBHOIO JII€I0 B CIPaBax MI>KHAPOTHOTO
CHaJKyBaHHS BHCTyNae BHUOIp IMpaBa, IO 3aCTOCOBYETHCA JO CIAJKOBOIO
MpaBoBiAHOMICHHS.  HasBHICTP  1HO3eMHOro  €JIEMEHTa B  CHAJKOBHX

MPaBOBITHOCHMHAX POOUTH JUISI MICIIEBOTO HAIIOHAIILHOTO TIPaBO3acTOCyBava
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000B’SI3KOBOI0 YMOBOIO 3BEPHEHHS J10 KOJI31MHUX HOPM, IO J03BOJIAE€ BUOpaTU
3aCTOCOBHE MaTepiaibHe MpaBo.

Bei  komiziliHi HOpMH HOCATH IMIIEPaTUBHMI Xapaktep. BiamosigHo,
ITHOPYIOYHM BKa31BKH IMIIEPAaTUBHUX HOPM, MPABO3aCTOCYBAU PU3HKY€E OITMHUTUCS
B IJICYMKY BIJIOBIJIAJIbHUM 32 HETaTHBHI HACIIJAKU, 110 BUHUKIH Y 3B’SI3KYy 3
HEMPaBWJIbHUM BU3HAYEHHSIM 3aCTOCOBHOTO MpaBa Ta MOTO 3aCTOCYBaHHSI.

3ame)KHO BIJ JDKEpeNia KOM3IWHUX HOPM BHIUISIOTH 3arajibHU  abo
JIOTOBIPHUM PEKMMU BU3HAYEHHS 3aCTOCOBYBAHOTO MpaBa.

Jitoui B VYkpaiHi KOMi3iiiHI HOPMH, SK BHYTpIIIHI, TaKk 1 JOTOBIpHI,
NPU3BOAAT, Yy  OUIBIIOCTI  BUMOAQAKIB JO  3aCTOCYBaHHA  YKPaiHCHKOTO
MaTepiaJibHOrO TpaBa IMPH BPErYyJIIOBaHHI CIAJKOBUX BIJHOCHH 3 1HO3EMHHUM
€JIEMEHTOM.

OnHak ciiJ BpaxoBYBaTH, IO MIXKHAPOJHOI YroJol0 VYKpaiHu 3
1HO3EMHOIO JIEP)KABOIO MOXKYTh OyTH BCTAHOBJIEHI 1HIII KOJI31HHI mpaBuia. Y
bOMY BUIIAJKy BOHU MAlOTh MPIOPUTET IO BIJHOIIECHHIO 10 HOPM MI>KHAPOJAHOTO
MPUBAaTHOTO TMpaBa, WO MICTATbCS y BHYTPINIHIX JOKEpesax, 1 ITOBUHHI
3aCTOCOBYBATHUCS JUIsl BA3HAUEHHS KOMIIETEHTHUX HOPM MaTepiajibHOTro Mpaga.

Hampuknan, BIAOOBIZHO O JABOCTOPOHHIX JOTOBOPIB, YKIIAJIEHHUX
VYkpaiHoto, 70 CHaaKyBaHHS pPyXxOMOro MaiHa 3aCTOCOBYIOTH KOJII31MHY
IOpUB’SI3KYy 10 3aKOHOJIABCTBA Ti€l JEpKaBH, TPOMAASIHUHOM SKOi OyB
cnagkoaasellb B MoMeHT cMmepTi (IMosbiero [43], Monaosoto [42], Uexiero [56],
Maxenoniero [52], Comianmictuunoro PecryOmikoro B’ernam [44], Kopeiicbkoro
Haponno-/lemokpatnuHoto PecnyOmikoro [47]). Takum YHMHOM, 3MIHIOETHCS
3arajgpbHa TpaAMIliiiHA KOJi3iiiHA TpWB’si3kKa TPO BHUOIp 3aCTOCOBHOTO
MaTepiajibHOro TpaBa 3TiJHO 3 OCTaHHIM MICIIEM IPOKUBAHHS CHaJAKOAABIIS.
BigHocHo  Hepyxomoro MaifHa i€  3arajbHe TpPaBUJIO TPO  HMOTO

MICLIE3HAXOKEHHS.
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Takox Moxe OyTH 3aCTOCOBAHHM MPUHITUIT OCTAHHBOTO TTOCTIHHOTO MiCIIs
npoxkuBaHHs criagkoaasis (Jluteoro [41], Jlatsieto [48], ['pysieto [50], EcToHiero
[45], Ky6oro [51], V306ekuctanom [54]).

Ha >xamb, ITBOCTOpPOHHI JOTOBOpH, yKiajaeHi YkpaiHoro 3 Kuraem [40],
Mowromieto [49] Ta YropiumHoro [55], B3arami He peryiorTh MPaBOBITHOCHHHU 13
CHaJKyBaHHS.

3a3HaunMo, 1o crarreio 45 MiHcbkoi KOHBEHIT — 6araTocTOpOHHBOTO
MIKHApOJHOTO JIOTOBOPY — BCTAHOBJICHO, IO TMPAaBO, SKE 3aCTOCOBYETHCS IO
CHAJKOBUX BITHOCHH, 3aJICKUTh BiJl BUIY CIIAJKOBOTO MaifHa, TOOTO 3aKpirieHa
TaK 3BaHA pO3/IIbHA CHCTEMa 3acTOCOBHOTO mpaBa. [IpaBo ycmaakyBaHHS
HEPYXOMOT'O0 MaifHa BH3HAYAETHCS 32 3aKOHOJABCTBOM KpaiHU, J€ 3HAXOJIUTHCA
11 HEPYXOMICTh, a IIPaBO YCIAJKyBaHHsS PyXOMOro MailHa — 3a 3aKOHOJIaBCTBOM
KpaiH{ OCTaHHBOTO MICIIS TPOKUBAHHS CTIaIKO/IaBIIA.

[Io B HOTapiaJIbHIM MPAKTHUIll 03HAYAE PO3JLIbHA CUCTEMA 3aCTOCOBHOTO
npasa? TyT, HaEBHO, CIIIJ 3pOOUTH 3aCTEPEKEHHS, IO 1I€ MOXKE BIJTHOCUTUCH HE
TUIBKU 10 MIHCBKOI KOHBEHIII, a /10 OYyJb-SIKOrO0 3aKOHYy ab0 Mi>XKHapOJHOIO
JIOTOBOPY, 1110 BCTAHOBJIIOE PO3MLIIbHY, @ HE YHIBEpCAJIbHY CUCTEMY 3aCTOCOBHOTO
mpasa.

Tak, sko HoTapiyc oopmIIsie ClIaJKOBI ITpaBa, HAMPUKIIAJ, HA HEPYXOME
MalHO, IO 3HAXOJUTHCS Ha TEpUTOpii YKpaiHu, OyIb-iKi TUTAHHS, IO
BIJIHOCATBCS JIO CIaJKOBUX IPABOBIIHOCHH, IIOBUHHI BUPIITYBaTUCS BIJIOBIIHO
70 YKPaAiHCHKOTO 3aKOHOJIAaBCTBA, SKIIO 1HIIE MPSMO HE BUILUIMBAE 3 IOJOKEHD
nanoi Koneniii. Tak caMo, sik 1 Oyab-gKi TUTaHHS MO0 HEPYXOMOI'O0 MaifHa,
[0 3HAXOJIUTHCS B 1HO3EMHIN JepsKaBi, HOTAPIyCH 1HO3EMHOI JIep>KaBU MOBUHHI
BUPIIIIYBATH BIJIMOBIAHO /10 HAIIIOHAJIBFHOTO 3aKOHOAaBCTBA. HaBiTh SIKIIIO MaifHO,
SKe 1HO3eMH1 HOTapiycu opOpMIISIOTH B CBOIM JIepXkKaBi, HAIEKATIO TPOMAATHUHY

VYkpainu, skuii mpoxuBae 1 momep B YKpaiHi.
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Bci nuTanHs, sSiKi CTOCYIOThCSI 0(OPMIICHHSI IIPaB HA HEPYXOME MaifHO, 110
3HAXOAUTHCS HA TEPUTOPIi YKpaiHW, MOBUHHI BHUPIIIYBATUCS 3a YKPaiHCHKUM
3aKOHOAABCTBOM. | MUTaHHS MPO KOJO CMAIKOEMINB, 1 MPO MPUHHATTS ab0 Mpo
BIJIMOBY BiJ CHaJKOBOTO MailHAa, 1 TPO CKJIAJ CIAJKOEMIIB, 1 Mpo 0coly,
KOMIIETEHTHY OQOpPMIIATH Il MpaBa, 1 MPO JOKYMEHT, SKUH BHUAAETHCS Ha
MIATBEPPKCHHS] CMAJKOBUX MPaB — BCl I MUTaHHS BXOIATHh 10 KOMIIETEHITI
YKpaiHCHKOTO HOTapiyca i BUPIIIYIOTbCS HUM 32 YKPaiHCHKHM 3aKOHOJABCTBOM.
Takum 4MHOM, SIKIIO y BJIACHOCTI CHAJKOAABI BUSBWIOCS HEPyXOME MaifHoO,
MPUITYCTUMO, 1110 3HAXOAUTHCSA Ha TEPUTOPIl TPHOX PI3HUX JIepKaB: B YKpaiHi, B
Kazaxcrani 1 B I'py3ii, TO NOBUHHI OyTH BIIKPHUTI TPH HE3AJIEKHI OJHA B OAHOI
CIIaJIKOBI cripaBH, 0()OPMIIIOBaHI aBTOHOMHO, BIITMIOBIHO /10 3aKOHOJABCTBA Ti€l
JIEp’KaBU 1 KOMIIETEHTHOIO OCOOOIO TIET JIepKaBH, /1€ 3HAXOAMIIOCS HEPYXOMeE
MAalHO.
3MOJIETI0EMO CUTYAIllI0, sIKa HaiyacTille 3yCTpiyaeThess Ha mpakTuill. o
YKpaTHCHKOTO HOTapiyca JJii OTPHUMAaHHs CBIJOLITBA MPO MPaBO Ha CHAIIIUHY
3BEpHYJIMCS CIAgKOEMIIl TpoMmajasHWHA [BaHOBa, CHaaKoBE MailHO SIKOTO
CKIIQZIA€EThCS 3 KBAPTHPHU, MPHUIMYyCTUMO, B TOUTIC] 1 3 Oynuuky B Tamkenti. [lpu
bOMY CHAJKOEMIIl MOBIIOMUIN YKPAiHCBKOMY HOTapiycy, 10 HOro KOJErow B
VY30ekucTaH1 Bxe 3aBeICHO CIaJKOBY CIIpaBy /10 MaiiHa [BaHOBa, pO3TaIlIOBAHOTO
B Tamkenti. I och mepen HOTaplyCOM IIOCTa€ MHUTAHHS: YU TOBUHEH BIH
3aMUTYBAaTH KOIMIIO CHAJKOBOI CIpaBU y cBoro kojeru? UYu motpibHa Homy st
o(opMJIEHHSI CHAJAKOBUX IMpaB SKACh JOJAaTKoBa IHQOpMaLis, Ky BIH MOXeE
MOYEPITHYTH 31 CIIAJAKOBOT CIpaBH, 0(hOPMIICHOT HOTapiycoM B Y30eKHUCTaHi1?
Sxmo ciigyBaTH MPUHITUITY HE3aJEKHOCTI CIAIIIUHU, OPOPMITIOBAHOI Y
BIJIMOBIAHOCTI O 3aKOHO/JABCTBA TI€i JIep>KaBHU, HA TEPUTOPIl IKOT 3HAXOAUTHCS
HEPYXOMICTh, TO TAaKUX BIZIOMOCTEH MpOCTO HEe icHye. Hemae BimoMocTel, SKuX
OpakyBajo © ykpaiHCBKOMY HOTapiycy 1 sk BIH MII OM OTpUMAaTH 3 KOMii

CIaJKOBOI CIIpaBHU, CIPSIMOBAHOI MOMY 1HO3EMHHUM KoJierow. Jljigs HoTapiyca He
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MMOBMHHO MaTH a0COJIIOTHO HISIKOTO 3HAYEHHS, XTO BXOJUTH B KOJIO CHAKOEMIIIB
rpoMajsiHiHa [BaHOBa BIAMOBIIHO JI0 Y30€IBKOTO 3aKOHOJIABCTBA, XTO
BIJIMOBHBCS BiJI CHQAIIMHU 32 HOPMAaMH 1HO3EMHOTO TpaBa, TaK sK Ili MMUTAHHSI,
OCKUIbKM 1HIIE HE BCTAHOBJICHO MIHCHKOIO KOHBEHIII€I0, BUPIIIYIOTHCA
YKpaiHChKUM HOTaplycOM BUKIIIOYHO 33 3aKOHOJABCTBOM YKpainu. I Takuit ke
MiaXig TOBHMHEH OyTw 1 y 1HO3eMHOTo HoTtapiyca. OTXe, BHUXOAWTH, IO B
PO3MIIIHYTUX BHUITAJKaX HEMa€ HEOOXITHOCTI 3amUTyBaTH KOIIIO CHaJKOBOI
CIIpaBM Y 1HO3EMHOT'O HOTapiyca.

Crartsa 48 MiHCBKOI KOHBEHIIIi BCTAHOBIIIOE KOMIIETEHTHICTh HOTapiyca 3
BeJeHHS cnajakoBoi crpaBu. Ctarta 44 moroBopy mixk MoiiioBo 1 YKpaiHOIO
nepen0dayaloTh TPOXU 1HINY KOMIIETEHII0. KOMIIETeHTHICTh Yy CIpaBax IIpo
cnaaKyBaHHs, MyHKT 1: «[IpoBa/pkeHHS y clpaBaxX Mpo CHAAKyBaHHS PyXOMOTO
MaiiHa, 32 BUHSATKOM BHIAJIKIB, IEpeA0AUYECHUX ITyHKTOM 2 LI€i CTATTi, IPOBAJATh
YCTaHOBH JIOTOBIPHOI CTOPOHHU, HAa TEPUTOPIi SIKOT CHAJKOJABEIb MaB OCTAHHE
noctiiiHe Mictie npoxuBaHHsS» [119]. MiHcbka KOHBEHIlsSET He 3rajye CcloBa
«MOCTIMHE MiClle TPOXXKUBAaHHSA», a TOBOPUTH TIUIBKH IPO OCTAHHE MICLE
npoxuBaHHs. JloroBip ke nepeadavae mpaBuiio, HA TEPUTOPIi IKOI MaB OCTaHHE
MOCTIiHE MICLE MPOKUBaHHSA. | HACTYNMHUU MYyHKT — BHUKJIIOYEHHS 3 ILBOTO
npaBuia, K€ JJis MPaKTUKIB Ma€ JIy>)K€ BEJIMKE 3HAUeHHS: «SIKIIo Bce pyxome
MalHO 3HAXOJUTHCS HA TEPUTOPII 1HIIOI TOTOBIPHOI CTOPOHU, A€ CHAIKOIABEIH
HE MaB OCTAaHHBOTO INMOCTIMHOTO MICIS MPOXKHUBAHHS, TO 3a 3aABOI0 CIAIKOEMIIIB
a0o0 BiJKa300/I€p>KyBaya, SKIIO 3 I[IUM 3TOJHI BCl CHAKOEMIIl, MPOBAKECHHS Y
CIIpaBi MpO yCHaJKyBaHHS MPOBAJSATh YCTAHOBH ITi€l AOTOBIpHOI cTOpoHn». OCh
TaKe MPaKTHUYHE 3HAUYCHHS 1 MPaKTUYHA TiepeBara 1IoroBopy nepe KonpeHiiero.

Jlns HoTapiyca, 110 3aMAa€eThCsl BEJICHHSIM CIAJKOBOI CIPaBH, 11€ MUTaHHS
€ JyXe aKTyaJlbHUM, TaK sIK Cepell CHaJKOEMIIIB MOXYTbh BUSBHUTHUCS 1HO3EMHI
TPOMAJISiHU, BIK JI€3[JATHOCTI SKUX BIAPIZHAETBCS BN BIKY JI€3aTHOCTI,

BCTAHOBJIEHOTO 1Jisi TpoMmaisH VYkpainu. OTxe, 10 HOTapiyca MOXYTh
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3BEPHYTUCS I1HO3EMHI CITaJIKOEMIIl, SIKI BBAXKAIOTHCS TOBHICTIO i€3JaTHUMH,
HE3BAXKAOUM Ha Te, IO iX BIK HWKYMH BIJ BIKYy IOBHOI J1€31aTHOCTI,
BCTAHOBJICHOT JUIsl TPOMaJsgH YKpaiHu. AOO 3K, HaBINAKU, BOHU HE MOXKYThb
BBOXKATHCS  TIOBHICTIO  JMI€3JaTHUMH,  HE3BAKAIOYM  HA  JOCSATHCHHS
BICIMHAIIATUPIYUS, OCKUIBKH 3TITHO 13 3aKOHOM KpaiHW, TPOMAJITHUHOM SKO1
BOHU €, BIK ITOBHOI Ai€31aTHOCTI BUImiA (Hanpukiaz, Kopes, Tainana, Anonis — 3
20 pokiB; €runer, Cinramyp, ApreHTuHa — 3 21 poky). Y BCiX JepikaBax, IO
YTBOPHWJIKMCSI HA TEPUTOPIi ocTpaastHecbkoro npoctopy (kpainu CHJI, banrii), Bik
MMOBHOT A1€34aTHOCTI HACTAE 3 BICIMHAIIISITH POKIB.

BianoinHo 10 MiHChKOI KOHBEHIIII MpO MPaBOBY JONOMOTY Ta IPaBOBI
BITHOCUHU Y IIUBUIBHUX, CIMEMHHX 1 KPUMIHAIBHUX CIIpaBax, yYaCHUIICIO SIKOT B
JNaHui 4Yac € YKkpaiHa, JIOTOBIpHI CTOPOHHM 3000B’sA3a]UCs MEpecuiaTH Yepes
CIHELIIbHO YIMOBHOBAXKEHUX OPraHiB JIOKYMEHTH, 10 CTOCYIOTHCSI OCOOMCTHUX
a00 MaifHOBHX TIpaB TpoMajsiH. | xoua 10 MIHCHKOI KOHBEHIIT HE TIPUETHATUCS
Kpainu banrii, 1BOCTOpPOHHI MI)KHApOJHI JIOTOBOPH, SIKI yKJajgana YKpaiHa 3
JlatBiero, EcToHiero Ta JIMTBOIO, MICTSATH aHAJIOTIYHI ITAXOAM 1O ITOJAaHHS
JIOKYMEHTIB B paMKax HaJaHHS TIPaBOBOi JIOMTOMOTH.

B VkpaiHi KOMIIETEHTHOIO YCTaHOBOIO, YIIOBHOBR)KCHOIO HAIPABIATH B
1HO3E€MHI JIep>KaBU Takl 3alUTH 1 BAKOHYBaTH aHAJIOTIUHI TOPYYEHHS 1HO3EMHHX
nepkaB, € MIHICTEPCTBO IOCTHIlNI Ta MWoro TepuropiayiibHi opranu. Ilpaso
3BEPHYTHUCS /IO OPraHiB IOCTHIIII 13 3alMTOM MPO MPaBOBY JOMOMOTY MOPSA 3
IHIIMMH 0CO0aMHU HaJIaHO 1 HOTaplycaM.

Sk 3aznaueno B Po3’sicnenni MinictepcTBa toctuilii Ykpainu «Hamganas
MIPaBOBOI JIONOMOTH y MafHOBUX MPaBOBIAHOCHHAX Ta CHAJKyBaHHI BIAMOBITHO
1o mnosnoxeHb KOHBEHII Mpo MpaBoOBY JAOMOMOrY 1 MpPaBOBI BIAHOCHUHU Y
[MBUIBHUX, CIMEWHHMX Ta KPUMIHAIBHUX cripaBax» Big 22 ciuns 1993 poky, mis
BUJa4l CBIJIOITBA MPO MpPaBO HA CHAIIIMHY, a TaKOX JJiA TiATBEPIKCHHS

POJMHHUX CTOCYHKIB HOTaplycC IepeBipsie (PaKT cMepTi CaJKOIaBIIs, Yac 1 MicIe
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BIIKPUTTS CHAIIMHNA, HASBHICTH MMIJICTAB JJIA 3aKJIMKAHHS JI0 CIIAJKOEMCTBA 3a
3aKOHOM 0ci0, Kl MOJaNd 3asBy MpO BHUAAUy CBIJIONTBA, CKJIAJl CIaJKOBOIO
MaliHa, Ha SIKe BUJAETHCS CBITOITBO MPO MPABO HA CHATIIMHY. 3 €0 METOI0, Y
pa3i HEoOXIAHOCTI, HOTapiyC TOTY€E BIAMOBITHUN 3amUT A0 KOMIETEHTHHUX
opratiB  iHmOI JepkaBu (KpaiHu-ydacHuIll KoOHBEHI1) 00 OTpUMaHHSA
BIIMOBIIHAX  BIJIOMOCTEH UYMW JOKYMEHTIB, HEOOXIAHMX I OGOPMIICHHS
cnaamuHu.  Hampukinaza, BIZOMOCTI HIOA0 peecTparlii, MICIH MPOKWBAHHA,
HAsSIBHOCTI CIIAJIKOBOI CITPaBH, 3aloBITY, KOMIi aKTOBOT'O 3alUCy MPO HAPOIKEHHS,
1uUTt00, po3ipBaHHs ILTIO0Y, CMEPTh.

30Kpema, 3alUT HOoTaplyca MOBUHEH MICTHTH:

- HallMeHYBaHHS YCTaHOBH, SIKIi aJipeCy€eThCs 3aIlUT;

- HallMeHYBaHHS YCTaHOBH, sIKa HAMPABIISAE 3aIUT;

- HalMCHYBaHHS CIIPaBH, IOJO0 SKOI TOTYETHCS 3aMHUT MPO IIPABOBY
JIOTIOMOT'Y;

- 3MICT 3amuTy Ta IHIII BIJOMOCTI, HEOOXIAH1 JJIi MOro BUKOHAHHS
[123].

3MICT 3alUTy NOBUHEH MICTUTH:

- Npi3BUIIE, 1M 4, 10 OATEKOB1 0COOU, MO0 AKOT TOTYETHCS 3aIIUT;

- Jary Hapo/DKeHHs (y pa3l HasBHOCTI TaKWUX BIJIOMOCTEH) Ta JaTy
cMepTi 0coOM, MO0 SKOI TOTYETHCS 3amuT. SIKIIO Jara HApoKeHHS abo mara
CMEpTI HE BKa3zaHa, TO HEOOXIJHO JI0JaBaTH KOIIIIO CBIAOIITBA MPO HAPOIKEHHS
9l CMEpTh, TOINO; OCTAHHE MICIle TMPOKUBAHHSA TOMEPJIOT0, MO0 SIKOTO
BUTPEOOBYETHCS 1HPOpMAITiS;

- aapecd Ta Ha3BM YCTAaHOB, BIJl SIKUX HEOOXIMHO BUTpeOyBaTH
iH(popmarrito (Ha3Ba HOTAp1aaIbHOI KOHTOPH, O0AaHKIBCHKOT YCTAHOBH);

JlonaTKOBO MOYKHA 3a3HAUUTU OyNb-fAKy I1HINY 1HGOpPMAIlio, SKa MOXeE

OyTH KOPUCHOIO JJI HaJJaHHS BIJIMOBIJII IO CYTI MOPYIIEHUX MUTAHb.
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3anuT MOBMHEH OYyTH MIANHCAHUNA KEPIBHUKOM YCTAaHOBH (3aBiayBaueM

JEpKABHOI HOTAplaJbHOK KOHTOPOIO YM MPUBATHUM HOTAaplycoM) Ta

CKpIIUIGHHH TepOOBOI0 TEYATKOI I[1€1 KOHTOPH YU TEYaTKOI MPUBATHOTO
HOTapiyca.

3 METOI TMOKpallleHHS YMOB BCTAHOBJIEHHS HOTAaplyCcOM 3MICTY
3aCTOCOBYBAHOTO HUM 1HO3EMHOTO IpaBa y MIXKHAPOJHOMY CIIaJKOBOMY IpOIieci
3anpornoHoBaHo raaBy 7 3akoHy Ykpainu «IIpo HOTapiaT» JOMOBHUTH CTATTEIO
70 nactymHoro 3Mmicty «Horapiyc abo B CUIbCHKMX HACEICHUX ITyHKTaX —
mocajgoBa ocoba  BIAMOBIAHOIO  OpraHy  MICHEBOTO  CaMOBpSIIyBaHHS,
YIOBHOBa)XEHA HA BYMHEHHS HOTapiaJIbHUX JAii, 3 METOIO BCTAHOBJICHHS 3MICTY
HOpM 1HO3EMHOI'O IpaBa MOXE B YCTAHOBJIEHOMY IOPSAKY 3BEpHYTHCS 3a
COPUSHHSAM 1 pO3’ACHEHHSIM 10 MiHICTepcTBa IOCTHLIT YKpaiHM Ta 1HIII
KOMIIETEHTHI OpraHy ad0 YCTaHOBU Y KpaiHU 32 KOPAOHOMY.

OpHak 3anMIIaeThCs BIAKPUTHUM HAMrOJIOBHIIIE NMHUTAHHSA — B SKUX CaMe
BUIAJKaxX MOTpiOHE HANpPAaBIIEHHS JOPYYEHHS MPO HAJAHHS MPABOBOI JTOTIOMOTHU
KOJIeraM B 1HO3E€MHIH jaepxasi? Uu 3aBXaM BUIpPABAAHE MPOXAHHS HOTAplyCiB
HalpaBUTH KOIIIO CHaJKOBOI CIpaBH, 3aBEJIEHOI 3a KOpAOHOM? A mpakTHKa
MOKa3ye, MO AYyXKE€ 3HAYHUI OOCSr 3amuTIB NPO HAJlaHHA MPABOBOI JOMNOMOTHU
CKJIQJJAEThCS caMe B IPOXaHH1 PO NEPECUIIaHHS KOMil CaJAKOBOI CIPaBH.

[Tpunyctumo, B KumrHeBi noMupae crajkoiaBellb, BCS CIaIIIMHA SKOTO
CKJIaJiaacs 3 pyXoMoro MaiiHa — BKJIa/IiB y pi3HUX OaHkax MougoBu Ta YKpaiHu.
To6to BianoigHo A0 Minchkoi KoHBenIiii oopmiisiTH mpaBa Ha JIaHE CIaJIKOBE
MaiHO HEOOX1JTHO 3a MPaBOM TI€i JIepKaBH, 1€ CHAIKOAaBEI[b MaB OCTAaHHE MICIIC
MpOXKMBaHHSA, TOOTO 3a mpaBoM MomaoBu. ToMy chagkoemers Mojaae
MOJIIAaBCbKOMY HOTapiyCy HE TUIBKH 3asiBY MNP0 MPUUHSITTS CHAIIIUHU, aje 1 BCl
HeoOX1/1H1 17151 OOPMIICHHS CTIaIIMHUA TOKYMEHTH. |, He BCTUTHYBIIM OTpUMATH
CBIJIOLITBO MIPO MPaBO Ha CHAAIIMHY, IOMUpAE caM cragkoemenb. [Ipumycrtumo,

0 CHAJKOEMEIh MPOXKUBaB B YKpaiHi, B KueBi. I och Bke CHagkoeMIsIMU
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NEPIIOTO CHAJKOEMIIST TOJAEThCs 3asiBa HoOTapiycy M. KueBa mpo mpuiHATTA
CHAJKOBOTO MaiiHa. YKpaiHChKOMY HOTapiyCy cCTa€ BIJOMO, IO A0 CKJIaay
CHAJAIIMHU BXOJASTHh BKJIaAu B MOJIOBI, Ha SKI MOMEPJIUHA HE BCTUT OTPUMATU
CBIJIOIITBO TIPO MPABO HA CIANIMHY. 3HAYNTH, BCTAHOBUTH OOCHT I1i€1 YaCTHHH
CHAJKOBOTO MaiiHa YKpPaiHCbKUN HOTapilyC MOKE TUIbKK HUIIXOM O(GOpPMIICHHS
3alUTy MPO MPaBOBY JOMOMOTY 1 OTPUMAaHHS KOIIii CIaKOBOi CIIpaBH BiJ CBOTO
1HO3EMHOT0 KOJIETH — MOJIJIABCHKOTO HOTapiyca.
3a panilmie BCTAHOBJIEHOIO TMPAKTUKOIO HOTAplyCH OTpUMYBaIM abo
BHUJIaBAIM BIJIOMOCTI B 1HO3eMHI jAepkaBu (panime B pecnyOmniku CPCP) 3
MPUBOAY BH3HAYEHHS KOJIa CHAJKOEMUIB 1 (hakTy NpUUHATTA cnaamuHu. Lle
BiI0yBasiocss ab0 MUISXOM 3alUTIB 3 MPHUBOAY KOMIM CHAgKOBHX crpaB, abo
IUISIXOM BHUJA4l CBIJIONTB NpO MpPaBO Ha CHAJUIMHY 13 3a3HAYEHHSM KoJja
CIAJKOEMIIIB, aje 0e3 mepepaxyBaHHS CHAJKOBOTO MaiHa. OTpuUMaBIIM Takl
BIJIOMOCT1 BiJl HOTapiyca 3a MiCIIeM MpPOKMBAaHHS CIAJKOAaBIs, HOTapiyc 3a
MICIIEM 3HAaXOJKEHHS HEPyXOMOTO MaiiHa BHJaBaB CBIJIONTBO Ha KOHKPETHE
HEPYXOM€ MailHO 3a MiCIeM HOTO 3HAaXOJKEHHS TOTO KOJia CHAJKOEMIIIB, SKHUM
BH3HAYaB HOTAPiyC 3a MICIIEM MPOKUBAHHS CHaJAK0AaBIsl. Ha choroaHimHii 1eHb
HEOOXIJTHICTh y BHUTpeOyBaHHI BIJOMOCTEH MPO KOJO CHAAKOEMIIB, MPO (akT
OPUMHATTA CHAAIIMHA 3 OCTAaHHBOTO MICISI TIPOXKHBAHHS  CHAJKOJABIIS
MPaKTUYHO BiAmana, Tak K B crury MiHChKOT 1 KHIIMHIBCHKOT KOHBEHITIN Ta IJIOT
HU3KHM MDKHApOJAHUX JOTOBOPIB MPO MPaBOBY JOMOMOTY BCI MUTaHHSA TIPO
TEPMiHU, (AKT TPUHAHATTA CHAAIIMHYA, BU3HAYEHHS KOJIAa CHAJKOEMIIIB
3000B’s13aHUI BUPINIYBAaTU HOTAplyC 3a MICIIEM 3HAXOKEHHS HEPYXOMOTO
MaifHa.
Tomy BHUIlaeThCA HETOIUIBHUM 3aliBUIl pa3 BUTpeOyBaTH KOIii CIaJKOBUX
crpaB a00 BIIOMOCTI IIpo (pakT MPUHUHSATTSA CHAIIIMHA Ta KOJO CHAAKOEMIIIB BiJl
HOTapiyca 1HIIOI 1HO3EMHOI Jep)KaBH, Ke OyJ0 OCTAaHHIM MICIEM MPOKUBAHHS

cragkonaBis. [1oi0H1 3amUTH HA CHOTOAHINIHIA JI€Hh CUJIBHO YCKJIATHIOIOTH
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mporenypy OGOpPMIICHHS CHAUIIMHM IS TpoMaasH. 3 ypaxyBaHHSIM
BUIIEBUKIIA/ICHOTO, MPAKTUYHO O€3TIy37[010 CTa€ BUJadya HOTApiyCOM CBIJOLITB
Mpo TpaBO HA CHAIIIMHY 32 3aKOHOM 1 3a 3aloBITOM, SIKIi BHIAIOTHCS IS
MiATBEPKCHHS paBa Ha CIAJIINHY, 0 BIAKPHIIACS 3a KOPIOHOM.

[Ticnss Toro, ik HOTapilyC BU3HAYMB HASBHICTb 1HO3EMHOTO €JIEMEHTA B
Oynp-sikiii  (opmi CcBOro TpoOsiBy, BH3HAYMB IMPOIECyadbHI OCOOJMBOCTI
o(OpMIICHHS CIIA AN 3 THO3EMHUM €JIEMEHTOM, HEOOX1HO BUPIIMIATH MTATAHHS
Ipo MpaBo, IIO MiJUISTa€ 3aCTOCYBAHHIO caMe Mpu O(OPMIICHHI CHaAIIMHU
(BCTaHOBIEHHS YAaCTOK CIAJKOEMIIB y CHAIIMHI, BU3HAYEHHI 0OOB’A3KOBUX
YacCTOK TOIO), KEPYIOUYHUCh KOJI31THUMU HOpMamu MIKHApPOJIHOIO MPUBATHOIO
npaBa. Komi3iiiHi HOpMH MIKHApPOJHOTO IMPUBATHOTO IMpaBa BUCTYNAIOTh TYT
IHCTPYMEHTOM IS BH3HAYEHHS KOHKPETHOTO HAIllOHAIBHOTO IPABOIMOPSIKY,
AKUN OyJie peryJiroBaTH BITHOIIEHHS MO CYTI.

KomniziitHa HOpMa — 11e HOpMa BIICHJIBHOTO XapakTepy, a il mpu3HaYeHHS —
BHOIp KOMIIETEHTHOTO MPaBOMOPAIKY, TOOTO OMOCEPEAKOBAHE PETYIIOBAHHS. 3a
CBO€I0 CTPYKTYPOIO 1 MPU3HAUYCHHSM KOJI31i{HA HOpMa BIAPI3HAETHCS BiJ 1HIIMX
IPaBOBUX HOPM, 30KpeMa, BIJ MaTepiaJbHUX HOPM; OCTaHHI Oe3MocepeHbO
PeryJol0Th MpaBa 1 00OB’SI3KM YYACHUKIB IUBUILHOTO 00opoTy. HarioHanbHi
KOJI31iHI HOPMU € OCHOBHUM 1HCTPYMEHTOM PETYJIIOBaHHS MPUBATHOIPABOBUX
BIJIHOCMH 3 1HO3EMHHUM €JIEMEHTOM, B TOMY YHCI 1 CHAIKOBHX BIJHOCHH.
KomiziitHa HOpMa CKIAQma€eThCsi 3 JIBOX €JEMEHTIB: o0csary 1 mpuB’sizku. Ilin
00CSITOM PO3YyMIEMO PEryiibOBaH1 BIAHOCUHU, HAMPUKIIA/A, CIIAJKOB1 BIIHOCUHHU, a
pUB’sI3Ka BKA3y€ Ha KOMIIETEHTHUM MTPaBOMOPSIOK.

Takum 9uHOM, Ha IMJACTaBl HAIIOHAIBHOI KOJI31HHOI HOPMH KOHKPETHOI
KpaiHU 3AIMCHIOEThCS BHOIp TIpaBa, IO 3aCTOCOBYETHCS JI0 BITHOCHH
CHaJKyBaHHS, TOOTO MaTepiaJibHE MPABO caMe SKOi JepikaBu Oyze 3aCTOCOBAHO.
[Tix 3aranbHU CTaTyT CHAJAKyBaHHS MiAMAIAI0Th TaKi MUTAHHS CMAKyBaHHS, SK:

MICII€ BIJKPUTTS CHAIIIMHU, KOJO CHAJKOEMIIB 3a 3aKOHOM, YEProBICTh iX
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3aKJIIMKaHHS JO0 CHagKyBaHHS, CTPOKU MPUNHATTS CHAAIMIMHU, OO0OB’S3KOBA
YacTKa CHaJKOEMIIS 1 T.]I.

[IpakTika mokasye, M0 CHAAIIMHA MOXE TMepedyBaTu Ha TepUTOpIi OJHIET
JepXKaBy, aje Ha MiJACTaBl HAI[IOHATBHUX KOMI31IMHUX HOPM KOHKPETHOI KpaiHu
MOKe OyTH 3aCTOCOBAaHE MPaBO pI3HUX KpaiH. AO0O0, HaNpHKIad, YacTHHA
CHAJAIIMHU 3HAXOAWUTHCA Ha TEpPUTOpii OJHIET KpaiHW, a IHIIA YacTHHA Ha
TEpPUTOPIi 1HIIOI KpaiHH, aje 3aCTOCOBYETbCA MpaBO OHIEI kpainu. [IpuHImn
YHIBEpCAJIBHOTO MPABOHACTYITHUIITBA 1€ TOJ1, KOJIM 1 HA pyXOMe, 1 Ha HEpyXoMe
MaiHO CIaJKOAaBIIS MOMIUPIOETHCS OJIUH, €UHHUM MPaBOMOPSIIO0K, HE3AJIEKHO Bij
MICIIl 3HAXO/DKEHHS CHaaIMHA. B 1bOMy BHMAAKy yCHaJKyBaHHS MO>KHA
OXapakTepu3yBaTH K €IWHE LIJ€ 1 TOBOPUTU TMPO  YHIBEpCAIbHE
MPaBOHACTYITHUIITBO.

Y Tux KpaiHax, Je Ji€ KOJji3iiiHa NpHB’si3Ka «TPOMAISIHCTBO» IIOJO 1
PYXOMOro, 1 HEpPYXOMOIro MaiiHa CHaJKOJaBLs, Ha IMPaKTUI[l BHUHUKAIOTbH
TPYJIHOILI B MPOIECI iX perjiaMeHTallli, TMM Oiible, KOJIU YacTUHA CHaIUHU
3HAaXOJIUTHCS 32 KOPIOHOM, HAEThCS caMme MPo HepyxoMy craaiuay. Hanpukiasm,
YacTUHA CHAJALIMHU CIAJIKOAABI 3HAXOAUTHCS 32 KOPJJOHOM, CKaXXKIMO, Y BUTJISIL
HEPYXOMOTO MaifHa, TPHUB’SI3Ka «TPOMAISHCTBO» CHAAKOJABIL BHUMAarae
3aCTOCYBaHHS TMpaBa TPOMAASHCTBA CIAJKOMAABISI, aje TMpaBO KpaiHU, Ha
TEPUTOPIi SKOI 3HAXOJUTHCS HEPYXOME MailHO, CAHKI[IOHY€, IO CHaJKyBaHHS
HEpyXOMOro MaiiHa CMaJIKOJaBLs MiAJSArae perjiaMeHTalii 3a NpaBoM KpaiHu, Ae
3HAXOJAUTKCS 1€ MalfHO, TOOTO 3a MICIIEM HOTr0o 3HaXOIKCHHS.

VY Komi3iifHOMY 3aKOHOJABCTBI JIEIKUX KpaiH, K yxKe OyJo 3a3HaueHo,
3araJlbHUNA CTaTyT CHAJKYBaHHsS BHM3HAdaeThcs ab0 Ha MiJCTaBl KOMI31HHOL
NPUB’S3KH  «TPOMAASHCTBAY CMAAKOAABIA, a00 Ha TIACTaBl NPUHIUITY
OCTaHHBOTO MICIS TNPOKUBAHHA CHAIKOAaBIl. B ykpaiHCbKOMY KoOi3iHOMY
3aKOHOJIAaBCTBI 3aKOHOJIaBeIlb 3aKPIMUB JIB1 KOJI31MHI TPUB’SA3KU: «CIATKOBI

BIIHOCUHU PETYJIIOIOTHCS MPABOM JIep)KaBH, y SIKIM CMaJKOJaBEllb MaB OCTaHHE
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MICII€ TTPOKMBAHHS, SKIIO CHAJKOMABIIEM HE OOpaHO B 3aIOBITI MPABO JACPIKABH,
rpOMaJITHUHOM SIKO1 BiH OyB» [149].

XapakTepu3yroun KOJi3iiiHI HOPMH MIPO CMaJKyBaHHSA B YKpaiHi Ta 1HIIMX
kpainax CH/I, He MOkHa He 3yNMMHUTUCS HA OJHIN BaXkJuBiii ob6ctaBuHi. CripaBa
B TOMY, III0 B ITUBUIBHUX Kojekcax Bipmenii, binopyci, Kazaxcrany mopsn i3
3arajJbHOI0 TPUB’S3KOI0 YCIAJKyBaHHS PyXOMOTO 1 I1HIIIOTO MaiHa, IO HE
BIIHOCUTBLCS JI0 HEPYXOMOCTI 0 MpaBa KpaiHu, B SKii TOMEPIUH MaB JOMIITMITIH
Ha BUIAJOK CMEPTi, MICTUTBHCS MPaBUJIO MPO T€, IO CMAJKOJaBEllb B 3aMOBITI
MOXE€ BKa3aTH Ha Te, IO JO0 BIJHOCHH 31 CHaJKyBaHHS JJaHOTO MaifHa
3aCTOCOBYBAaTUMETHCS MPABO KpaiHU HOTO TPOMAISTHCTRBA.

Jlo uducna kpaiH, SKi JOTPUMYIOTBCS CUCTEMHU PO3IIIBHOCTI CHAJKOBOT
MacH, 1, BIANOBIAHO, MOJICTATyTHOCTI CHAAKyBaHHS, TPAJUIINHO BIJHOCATH
JIEp’KaBH «3arajlbHOTO TMpaBa». 3BICHO K, II€ J0 MEBHOI MipH MOB’SI3aHO 3 TUMH
MiX0JaMH, SIKI BHUKOPHUCTOBYIOTHCSI B aHIJIOCAKCOHCHKOMY TMpaBl 3 METOIO
MOSICHEHHS CYTHOCTI CITaIKyBaHHS.

3riiHO 3 OpUIUCAMHM AHTJIACHKOIO Ta aMEPUKAHCHKOIO IIpaBa,
CHaJKyBaHHSA PyXOMOTO MaifHa MiANOPSIKOBYETHCS MPaBY AOMIIIUTIIO TIOMEPIIOTO
Ha MOMEHT Horo cMepTi (1€ TPaBUIIO 3aCTOCOBYETHCS TUTHKH JI0 CITAJIKOEMCTBA Y
BJIACHOMY PO3YyMIHHI CJIOBa, HE BpPaxOBYIOUM IIpaB JIEp>KaBU Ha BITyMEPITY
cnaAmunay). B AHOmi BiAnmoBigHE TPaBWIO OyJO0 BCTAHOBJICHO B MPEIEAEHTI
1744 poky [199, c. 194] i cBiAUUTB, III0 PyXOME MaiHO 3a BiJICYTHOCTI 3aIOBITY
PO3MOIISAETHCS MDK CHAJAKOEMIIIMH 32 3aKOHOM JOMILUIIIO CHAJKOJABISA B
MOMEHT #oro cMmepti. lleil 3akoH BH3HAaYae KoOJIO OCIO, 3aKIUKaHUX 1O
CIAJKOEMCTBA, YaCTKy KOXKHOTO, TIPaBO TMOJAHHS, TIpaBa JPYroro 3 MOIPYKKS,
BIJIMOBIAAIBHICTh CHAIKOEMIIIB 32 OOpramMu 1 BCl 1HIIN MUTAHHS MPABOBITHOCHUH
OJI0 CMAaaKyBaHHS. ToOW Ke 3aKOH PETYIIOE CIaJKyBaHHS 3a 3aroBITOM

PYXOMOTO MaifHa, 3aMoBIJaIbHY J1€3/IaTHICTD 1 (HOPMY 3amOBITY.
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XapakTepu3yloun MpaBOBl MOJIOXKEHHSA, IO CTOCYIOThCS perjaMeHTarlii
MDKHApPOJHUX CHAJAKOBUX BIAHOCUH B CUCTEMI KOHTMHEHTAJIBHOIO IpaBa B MpaBl
@paniii, HeOOXITHO B TEPIIy YEpry BKa3aTH, IO XOYa B 3aKOHOIABCTBI IIi€i
KpaiHU BIHOCHO CHAJKyBaHHS 1 BCTaHOBJIEHA KOHIICTIISA YHIBEPCaIbHOTO
[PaBOHACTYITHUITBA, A€ BIJHOCHO TAaKOro, IO IOB’si3aHE 3 MPaBONOPSIKAMU
JCKITbKOX  JepxkaB, (paHIly3pKa JOKTpHHA 1 TPaKTHKAa  HEYXHUIBHO
JOTPUMYIOTHCS MIPUHIIMITY TOJTICTATYTHOCTI CIIQAKyBaHHSL.

HepyxoMictb, sika 3HaxomuThecs y ®Opanuii, B TOMy 4uCIl Ta, SKOIO
BOJIOAIIOTh  1HO3EMIIl, MIAKOPAEThCS  (PpaHIly3pbkOoMy 3akoHy. HaiOinbim
3arajJpHUM TMPaBUJIOM [li JaHUX TOJIOKEHb BHUCTyHae O€3MEpeuHICTh iX
3aCTOCYBAaHHS B PEUOBO-IIPaBOBiil ramysi. Te3a mpo Te, 0 NPUIUCH JAAHOI CTATTI
CJi/I TOLIMPIOBAaTH 1 Ha BUIAJKUA CHAJKyBaHHS HEPYXOMOCTI, €, K 0OadyuMmo,
BHUBEJCHOIO B pe3yibTaTl TIyMadeHHS CYIOBOK HpakTukor. Lle Oymo
niaTBepkeHo Kacariinnm Cynom @panrii [205].

Jlonamo, 1110 B LI HOpMI, NPUCYTHS AU(EpeHIialis peKUMIB ClIaJKyBaHHS
1I0JI0 PyXOMOTO 1 HepyxoMmoro MaitHa. KpiMm Toro, gaHe npaBuiio po3yMIEThCS B
TOMY CEHCI, 110 CMaJKyBaHHS HEPYXOMOCTI MiJIKOPSETHCSA 3aKOHY Ti€i KpaiHu, B
AKIA HEPYXOMICTh 3HaXOJIUTHCS.

VY cywacHid cynoBid mpaktuaul  @padiii  TBEpAO NPUHHATO, IIO
CIa/IKyBaHHS pyXOMOTO MailHa BU3HAYAETHCS 32 3aKOHOM OCTAHHBOT'O JTOMILIHIILS
cnaakoaasipl. opmystoBaHHS I[HOTO MPUHIINAITY HAJIaHE B PIIICHHI KacallifHOTO
cyny Bimg 24 depBHs 1878 p., B SIKOMy HIJIOCS TPO CHAAIIMHY OaBapChKOTO
MiJAaHOTO, KWW Bce KUTTS mpoxuB y @panmii. Tum xe pimeHHIM OyIio
BCTAHOBJICHO TAaKOXX 3aCTOCYBaHHS B Traily3l CIaJKOBOTO IpaBa 3BOPOTHOTO
BIJICHJIQHHS.

CydacHa (paHily3pka AOKTpHUHA MPHUIALISE OCOONMBY yBary mnpooiemi
«pO3IIEIUICHHST MDKHApOJHUX crammuH» («morcellement des successions

intematinales»), BIICTOIOIOYH AOIIJIBHICTD 1 JIOTIYHICTh JAHOTO SBHUIIIA.
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Sk BUIUIMBAE 3 BUKIAIEHOTO, OCHOBHI TPYAHOIII, IO CYIMPOBOIKYIOTh
CUCTEMY PO3JIIBLHOCTI CHAJAKOBOI MacH, MOJSAra€e B TOMY, IO 0 CHaJAKyBaHHS
3aCTOCOBYIOTHCS KUIbKa TPABOIMOPSAKIB, CIIJIbHA Misl SKUX CKJIagHa abo0 HaBiTh
HEMOXJIMBA. Y TOM ke dYac OyJe MOMHIKOIO CTBEpKYBAaTH, IO CHUCTEMa
YVHITQPHOCTI CHAJKOBOTO MaifHa XapaKTEepPU3YEThCS MPOCTOTOIO 1 JETKICTIO
(paKTUYHOTO BUKOPUCTAHHS.

SIKIO 3BEpHYTHCS 10 BITYM3HSHOI HOPMATHMBHOI MPAKTHKH, TO CTa€
OUYEBHJIHUM, 110 3aKOHOJIaBUE PETYJIIOBaHHS B cdepl MIXKHAPOAHOTO MPUBATHOTO
nmpaBa, nependadeHe B 3akoHi YkpaiHi «[Ipo MmixHapomHe mpuBaTHE MPaBOY,
J03BOJISIE  TOCUTh BHUPA3HO BIIHOCUTHM YKpaiHy [0 THUX KpaiH, SKI
BUKOPHUCTOBYIOTh CUCTEMY APOOJIEHHS ClajKkoBoi Macu. B nanuii yac BIANOBIHI
npaBmiia 3ocepemxeni B ctarti 70-71 3akony. 3rigHo 3 mpumnucamu ctarti /0
3aKOHY CHAJKOBI  BIJHOCHMHHM PETYJIOIOTHCA IPAaBOM JEpKaBH, Yy AKIA
CIaJIKOJIaBellb MaB OCTaHHE MICII€ MPOKMUBAHHSA, SKILO CMAJKOAABIEM HE 00paHO
B 3allOBITI MPaBO JEp>KaBH, TPOMAISIHUHOM AKOi BiH OyB. ¥ crtarTti 71 3akoHy
BCTAQHOBJICHO, IO CHAJKyBaHHS HEPYXOMOTO MaiiHa peryJloeThCs TMPaBOM
JepXaBu, Ha TEPUTOPIi SKOI 3HAXOJUTHCS 1€ MailHO, a MaiiHa, siKe MiAJsrae
Jep>KaBHIi peecTpallii B YKpaiHi, — IpaBoM Y KpaiHH.

[Ticast BU3HAYEHHS TPABOBOTO TOPSAIKY, SIKAW MIJUISATa€ 3aCTOCYBaHHIO,
BUHUKAE HEOOXIAHICTh BUPINICHHS MUTAaHHA MPO O€3MmocepeHeE 3aCTOCYBaHHS
HOpPMHU 1HO3eMHOTr0 MpaBa. OCHOBHUM MPaBUIIOM 3aCTOCYBaHHS HOPM 1HO3EMHOI'O
mpaBa € X 3aCTOCYBaHHS TaKHMM YMHOM, SIK BOHH 3aCTOCOBYIOTHCSI B KpaiHi CBOTO
MOXO/KEHHsS, TOOTO BIAMOBIAHO 10 OQIMIMHUX TIyMadyeHb, MPAKTHUKU
3aCTOCYBaHHS 1 JOKTPHHH.

B pesynbTaTi BUOOpPY 3aCTOCOBYBAHOTO MaTepiajlbHOTO IMpaBa Ha OCHOBI
KOJI31HIUX HOPM MOYKJIMBI JIBA BapiaHTH:

1) xomiziiiHa HOpMa BKa3ye Ha BITYM3HAHE MaTrepiajbHE MPaBO SK Ha

3aCTOCOBHE JI0 MPABOBITHOIICHHS 3 1HO3EMHUM €JIEMEHTOM;
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2) KONi3iiHA HOpMa BKa3ye Ha HOPMH 1HO3EMHOIO TMpaBa sK
KOMITETEHTHOTO PEryJII0BaTH BIJIHOCUHU CTOPIH HOTapiaJIbHOTO aKTy.

SIkmo  KomiziiiHa HOpMa BKa3y€ Ha 3aCTOCYBaHHA HOPM 1HO3EMHOTO
MPaBOBOTO TMOPAIKY (HOPM 1HO3EMHOTO TpaBa), TO HOTAapiyCy HaJEXKHUTb
BCTAHOBUTU 3MICT 1HO3EMHOTO0 TIpaBa 1 MPaKTUKy MHOro 3acTOCYBaHHS Y
BIJIMOBIAHIN JiepkaBi Al TOro, mo0 3a0e3MeYuTH peani3aliio MOKIaJACHUX Ha
HBOTO ITyOJIIYHO-TIPABOBUX (DYHKITIH.

I TyT 3a3HaYMMO, 110 1HO3EMHHUM MaTepiaJbHUM 3aKOH, KOMIIETCHTHHUH B
CHIIy YKPAiHCHKHUX KOJI3IMHUX HOPM pEryJIOBaTH CIAJKOBl BIJHOCHHHU, HE
3aCTOCOBYETHCS, SKIIO BIH CyNEpeuUTh MyOJIYHOMY MOpsAKy B Ykpaini. Ilin
3aXUCTOM IyOJIYHOrO MNOpSAAKY, sk Bkazye O.M. Harym, «B MiXHapoJIHUX
CHAJKOBUX IPABOBIJIHOCMHAX PO3YMIIOTh MEpPENyCiM HENONMYIIEHHS HaJaHHs
3aKOHHOI CHJIM TIPHUBLIESM, 1110 BCTAHOBJIEHI 3aKOHOJABCTBOM 1HIIOI JIEPXKaBU 3a
CTaTeBUMH, BIKOBHMH, PEIITMHUMHU Ta IHIIMMH MOJIOHUMH O3HAKaMH (SKIIIO
3aKOHOJIABCTBO KpAiHM BIJKPUTTS CHAJUIMHU TAKUX [PUBUICIB HE BHU3HAE).
HecymicHUM 3 yKpaiHCBKUM ITyOJIIYHUM MOPSIKOM € 3aCTOCYBAHHSI 1HO3EMHOIO
3aKOHY a00 BHUKOHAHHS 3alOBITY, SKIIO HACTIJKOM TaKOro 3aCTOCYBAHHS YH
BUKOHAHHS OyJie BU3HAHHS B YKpaiHl 0OMeXeHb, 1110 TPYHTYIOThCS Ha O3HAKax
cTaTi (HampHKJIaJ, 3aCTOCYBaHHS IMiJ 4Yac BHJA4l CBIJOITBA MPO MPaBO Ha
CHAIINHY 1HO3EMHOTO 3aKOHY, SIKMM BCTAHOBIIIOE HEPIBHI YAaCTKHU y CHAIIUHI
JUIS CIIAJKOEMINB OJIHIET Yeprd 4YOJIOBIUOI Ta KIHOYOI CTaTi), MOMITHYHUX YU
peIriiHuX nmepeKkoHans Tomoy» [122, ¢. 258].

Ocob6muBO XOTiIOCS O 3yNUHUTUCS Ha TMpPaBWIaX BHOKPEMIICHHS
MOAPYKHBOI YACTKM TPU MDKHAPOJHOMY CrHajkyBaHHi. [Ipu Bu3HadeHHI mpaB
JIPYroro 3 MOJAPYXOKS MPU CHAIKyBaHHI HOTaplycy HEOOXiJHO maM’siTaTH, IO
BIJIMOBITHO 70 TOJIOKeHb cTaTTi 61 3akony VYkpainu «[lpo wmixHapogHe
IpUBaTHE NPaBO» MOJIPYAOKS MOXE OOpaTh il peryjiaroBaHHS MaiHOBUX

HACIJKIB 1UII00Y MpaBO OCOOMCTOrO 3aKOHY OJHOTO 3 MOJPYX K a00 MpaBo
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JepXaBy, y SKiil OJUH 3 HUX Mae€ 3BHYaiiHE Micle nepedyBaHHsA, a00, CTOCOBHO
70 HEPYXOMOTO MaifHa, IpaBo JEepKaBH, y AKIM 1€ MailHO 3HaxoauThes. [Ipaso,
BUOpaHEe 3riIHO 3 YACTHHOIO MEPIIO0 II€T CTATTI, MPUIMHSIE 3aCTOCOBYBATHCS
a00 3MIHIOETBCS 3a 3TOJOI0 CTOPIH Yy pas3l 3MiHH OCOOHMCTOTrO 3aKoHy a0o
3BHUYAHOrO Micls IepeOyBaHHS TOTO 3 MOAPYXKXKSA, O OCOOUCTOrO 3aKOHY
abo 3BMYalHOrO Micus mnepeOyBaHHS sSKOro Oyno MpuB’sizaHe oOpaHe MpaBo.
HoBe mpaBo 3acTOCOBYeThCS /10 MPABOBHUX BIJHOCHH 3 MOMEHTY YKJIAICHHS
HUTI00Y, SKIIO 1HILIE TMChbMOBO HE BCTAHOBIJIEHO HOJPYAOKSIM.
VY pasi BizcyTHOCTI BHOOpY MpaBa MOJIPYHOKSIM MalHOBI HACTIAKU MO0y
BHU3HAYAIOTHCA MIPABOM, SIKE€ 3aCTOCOBYETHCS 10 IPABOBUX HACIIIKIB HUIIO0Y.
Taxum uMHOM, B UeproBUM pa3 MU CIIOCTEPIraEMO HEOOX1IHICTh 3BEPHEHHS
HOTapiyca JO HOPM 1HO3€MHOTO IpaBa, B CHJIY SIKMX HaWYacTilie MOAPYXKHS
YacTKa MOKE HE BUAUIATHCS B3arajil abo MO>Ke BUALIATHCS B pO3MIpI1 Ta MOPSIIKY,
BIJIMIHHUX BIJl 3aKOHOJABCTBa Y KpaiHH.
Tabmuusa Ne 2.3.1

[TopiBHsTIEHA TAOIMLA 3aKOHHUX PEXUMIB MaHA MOPYAOKS

KpaiHa (WwTaT|3aKOHHUK pPexXxumw
3/
ABcTpais Po3ninbHa BIACHICTH
1
Bonrapis Po3ninbHa BIACHICTH
2
BenmukoOpuranis Po3ninbpHa BIacHICTH
3
' CnutpHICTh MaliHa, HAXKUTOr0 KOKHHM 13
Himeuyuunna '
4 MOAPYKSA MM1JT Yac IUTI00y
€rumner Po3aiibHa BiIacHICTD
5
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YacTkoBa BlIacHICTh B MaliHi, HAOyTOMY B

[3painb
6 001
Tamis Po3ainpHa BiacHICTD
;
CHiapHICTh MaiiHa, HAXKUTOT'O KOXKHHM 13
ITams
8 MOIPYOKS TTiJT 9ac MITI00y
CnutpHICTh MaliHa, HAXKUTOTO KOKHHM 13
Kanana (KBebek)
9 MOIPYOKS TTiJT 9ac IITI00y
CnutpHICTh MaliHa, HAXKUTOI'O KOKHHM 13
JlaTBis
10 MOAPYAAKS 1] Yac NUTIO0Y
CnutpHICTH MaliHa, HAXKUTOTO KOKHHM 13
Pocis
11 MOIPYOKS M1JT Yac MUTI00Y
CIIA, okpim Api30HH,
Kanidopnii, Aligaxo,
Po3nainbHa BIacHICTH
Jlyizianu, HeBaau, Hero-
CHinpHICTh MaiiHa, HAXKUTOT'O KOXKHHM 13
12 Mexixko, [Topro-Piko,
MOIPYOKS MM1JT Yac ILTI00y
Texacy, Bammnarrona,
Bickoncina
CnutpHICTH MaliHa, HAXKUTOT'O KOKHHM 13
Opaniis
13 MOIPYOKS M1JT 9ac MITI00y
YacTkoBa BJIaCHICTh B MaiiHi, HAOyTOMY B
[IBermapis
14 001
CnuipHICTh MaliHa, HAXKUTOTO0 KOKHHM 13
15 Ectonis
MOAPYKSA MM1JT Yac IUTI00Y
Slonis PosninpHa Bi1acHICTE

16
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B wmixnHaponHomy cmankoBomy mporieci ¢opMa NpudHATTS (BIAMOBH)
CHAIIMHM, a TAKOX 1i TEPMiH, BU3HAYAIOTHCS BIJAMOBIIHO JI0 3aCTOCOBYBAHOIO
710 CHaJKyBaHHS IpaBa. 3aCTOCOBHE MaTepialibHe NPaBO BU3HAYaTHME, 30KpeMa,
AK1 711 CHAAKOEMITIB CITII pO3MIISIIATH K (haKTHUHE TPUUHATTA criamuan. OTHaK
3aCTOCYBaHHS 1HO3EMHOTO IpaBa J0 (OpPMU NPUUHATTA ab0 BIIMOBH Bijl
CHAAIIMHU HEPIAKO TOPOKY€e TMPaKTUYHI CKIAJAHOCTI, TOB’s3aHl 3 1i
HEBIJMOBIHICTIO HOTapianbHid mponeaypi B VYkpaini. Tak, Haituacrimie
HOTaplyCu OTPUMYIOTh 3-3a2 KOPJOHY, B OCHOBHOMY KpaiH common law, aktu
OpPUMHATTA a00 BIAMOBH BiJ CHAAIIMHU, BUMHEHI B MPOCTI MUCBMOBIN (opMi
a0o0, B KpallloMy BUIIAJKY, 3aBIpEHI aBOKaToM i1/abo public notary. Halinpocriiie
pIIlIEHHs] B TAaHOMY BUIIQJIKy — II€ MIAMOPSAKYBaTH Takl akTH BUMoram lex fori,
TOOTO yKpaiHCBKOMY TIpaBy, SIK TpaBy, 3aCTOCOBYBAaHOMY [0 TIPOLECTypH
oOpMIICHHS CITAJIKOBHX IMpaB B YKpaiHi. OHAK I1e B CBOIO Yepry CIPUYUHUTH
CEpHO3H1 CKIAAHOCTI JUIsl CIIAIKOEMIIIB, SIKI TPOKUBAIOTH 32 KOPJOHOM.
3BICHO XK, JIIOEpaIbHUI TiX11, 3@ IKOTO BIJIHOCHO 1HO3EMHHUX CIAJIKOEMIIIB
JIOMYCKA€EThCS 1X BIIMOBA BIJ CHAJIIMHU B JIOKAIBHIA (Popmi, TOOTO BIJIMOBIAHO
710 3aKOHOJIaBCTBA 32 MICIIEM CKOEHHSI FOPUIMYHOTO aKTy, MOTPeOye MEHIIIE Yacy.
OpHak 3a BIACYTHOCTI BHPA3HOi Cy/IOBOI MPAKTUKU 3 JAHOTO MUTAHHS HE
MOYKHa CTBEPJIKYBaTH, 1110 TaKe PIIICHHS IOPUANYHO € a0COTIOTHO OE3MEUHHM.
Tomy HOTapiycy OakaHO MPONMOHYBAaTH 1HO3EMHUM CHAIKOEMIISIM MPU3HAYUTH
IpeICTaBHUKA JUIsl BEJCHHS CIIAJKOBOI CIpaBM B YKpaiHl 3 HaJaHHAM HOMY
HEOOXIJTHUX TOBHOBA)XEHb; B pa3l Xk, SKIIO Taka MOXIIMBICTh BIJACYTHS,
IpUIMaTH BOJICBUSBJIICHHS CIAIKOEMIIB Yy (OpMI, sIKa BU3HAYAETHCSI 1HO3EMHUM
npaBoM. KpiM TOro, sIKiio 1me MOXXJIMBO, J1aHl aKTH MOXYTh OyTH 3/A1MCHEHI y
KOHCyJa YKpaiHu Yy BIANOBIAHIA nepxaBi. OIIHIOOYM HasSBHICTh TaKOl
MO>KJIMBOCTI, HOTapiyCy CJiJl BUXOIUTH 3 MIPKYBaHb JOIIBHOCTI, KA 3aJICKHUTh
BiJl IMOBIPHUX BUTpAT, TEPMIHIB, PO3OIKHOCTEH MIK CIATKOEMIIIMH Ta 1HIIHX

00cCTaBUH, K1 3aCIyTOBYIOTh Ha yBary.



161

[lixaBo Bim3HauwmTH, mo MonnaBcekuii [luBimpHUN KoOIeKC mependadae
BUJA4y CBigoInTBa mpo crtaTyc cmankoemiyt [33]. V pasi, gKiio He AOBEICHO
HAsBHICTh peuell B CKJIaJl MaiiHa CIAIKOJaBIlA, a00 iX BU3HAYCHHS BUMAarae
TPUBAIUX MPOIEAYP, 1 CHAAKOEMIII BUMAraloTh JIUIIIE BCTAHOBJICHHS IX CTATyCy,
iM Moxke OyTH BHJAHO CBIJOLTBO IMPO CTaTyC CHAIKOEMISA. Y CBIIOLTBI IMPO
CTaTyC CMAIKOEMIlS BKA3YEThCS, 110 BOHO HE PIBHO3ZHAYHE CBIIOIITBY MPO MPABO
Ha CIAIIIMHY 1 MOXKe OyTH BUKOPHCTAHE TUTHKU JJII OTPUMAaHHS JTOKYMEHTIB,
HEOOXITHUX JJIsl JOKa3y HAsBHOCTI pedel, siki BXOASAThH A0 CKIIaTy CHaAIIMHU.
[Ipy npoMy CBIZONTBO MPO MPaBO Ha CHAIIIMHY MiAJSATae BUAdl 3r0JI0M, a
CTaTyC CHAJKOEMII MOXK€ OYyTHM MIATBEPIKEHUN TUIBKM B pasi MNPUUHATTA
CHAIIMHUA Y BCTAHOBJICHUHN TEPMIH.

3aBepUIyeThCS MPOLIECYAIbHUN MOPAIOK O(OpPMIIEHHSA CHAIIUHUA 3
1HO3EMHHUM €JIEMCHTOM BHJAQYCI0 HOTAPIaLHOTO aKTy, Y JaHOMY BHUIIAIKy —
CBIJIOIITBA ITPO MPABO HA CIAJIIMHY. 32 3aKOHO/IaBCTBOM Y KpaiHU CB1JIOIITBO PO
MpaBO Ha CHAANIMHY BHUAAETHCH SK TPUBATHAMH, TaK 1 JEpKaBHUMH
HOTapiycaMd, TIOCaJIOBUMH 0OCO0aMH KOHCYJIbCHKMX YCTaHOB VYKpaiHU 3a
KOPJIOHOM 3a MICIIEM BIAKPUTTS CHAIIIMHU TUM CIAJIKOEMIISAM, SIKI TPUMHSIIN
CHAAIIMHY 1 3BEpHYJMCS O HOTapiyca y BCTAHOBJIEHI CTPOKH 3 B1JAINOBIJIHOIO
3asiBOIO.

Bignosigno mo ngiroumx IlpaBuim BeaeHHS HOTapiadbHOTO JIIJIOBOJICTBA
HOTap1lyCH KOPHUCTYIOTHCS CHEIIaIbHO BCTAHOBJICHUMH (HOpPMaMHU PEECTPIB A
peecTpallii HOTapiadbHUX i, HOTaplaJlbHUX CBIJIOUTB, MOCBIAYYBAIBHUX
HANMCIB Ha TPaBOYMHAX 1 3acBIIUyBaHUX JOKyMeHTax. Taki dopmu i
Homepamu 16 Ta 17 BUOAIOTHCS IS «MiATBEPHKCHHS IMpaBa Ha CHAMIIUHY, sKa
BiJIKpUJIacs 3a KOPJOHOM». BaxIMBO 3a3HAUWMTH, MO0 y MaHUX (opmax €
3aCTEPEKEHHS HACTYITHOTO 3MICTY: «3a i€ (POPMOIO BUAAIOTHCS CBIJOITBA PO
MpaBoO Ha CHAAMIMHY JJIA TPE SIBICHHS Ha TEPUTOpli TUX JEpiKaB, 3 SIKUMH

VYKpaiHO0 HE YKIaJeHO MIXHApOJHOTO JOrOBOPY MPO MPaBOBY JIOMOMOTY»
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[147]. TIpore y mnpakTU4HIA HOTapiaNbHIA MiISTIBHOCTI MiJ O(OPMIICHHS
CHAAIIMHA 3 1HO3EMHUM €JIEMEHTOM TaKi CBIJIOITBA BUAAIOTHCSA 1 y BHUIIAJKAX
HAsSIBHOCTI CMAJKOBOTO MaiiHa Ha TepUTOpil JAepxkaB, 3 SKUMU YKJIaJeHI
MDKHApPO/HI TOTOBOPU PO MPaBOBY jaonomory. [IpukiagoMm MOXyTh CIyryBaTu
noroBopu 3 Momnaosoto, ['py3ieto, KyOoro Ta iHIIMMU Jep:kaBamH.

[ TyT HOTapiycu BHAIOTBCS OO Takoi MpoIlecyaiabHOi (opMH, K BHUIAYA
CBIJIOLITBA «JI0 BCHOTO MaifHa, ¢ 0 BOHO HE 3HAXOAWJIOCH 1 B AKii Ou (opmi He
icHyBasio». Takox, BUJAIOUU CBIJOLTBO HAa «B1JIOME» MailHO, HOTAplyC BUIA€ Ha
BHUMOTY CHaJKOEMIIS 1 3TaJlaHy «3arajbHy» (opMy Ha MailHO, KOTpE 3HAXOAUTHCS
3a MeXaMu YKpaiHu 1 BapTICTh Ta CKJIaJ SIKOTO HA MOMEHT BUJIaul CB1JIOLTBA HE
BIIOMI. A 1€ J103BOJII€E HAM TOBOPUTHU MPO PAMKOBHI XapakTep CBIIOLTBA IPO
MPaBo Ha CMAAIMIKUHY 110 (HOpMI IJIs 1T 32 KOPJOHOM SIK IOKYMEHTY, 1110 BU3HAHUI
0araToMiTHHOIO MPAKTHKOK B OCHOBHMX IOPUCAMKLISX CBITY, IO € IPOOIEMHUM
MOMEHTOM B HOTapiajbHI{ MPaBO3aCTOCOBHIN AISUILHOCTI, SKUH TOTpEeOy€e CBOTO

BHUPILIEHHS.

2. 4. 3acTocyBaHHS HOTapiycoM HOPNM

YMOBW Ta MeXi

B ropuauuniii Haymi TepMiH «3aCTOCYBaHHS IpaBa» pPO3TIISIAETHCS B
MIUPOKOMY 1 BY3bKOMY 3HAUEHHsSIX. Y TMEpIIOMYy BHUIIAIKy MalOTh Ha YyBasi
3arajibHe MOHATTS, 1[0 OXOIUIKOE BCl CIIOCOOU 3MIMCHEHHS TpaBa. Y JIpyromy —
HOMYy HaJaeThCs CHeEIiajJbHEe 3HAYCHHS, BIAMOBIIHO JO SKOTO 3aCTOCYBaHHS €
BJIaJTHUM 3I1HCHEHHSM IpaBa B pa3i NpaBOMOPYIICHHS YK cropy mpo mpaso [130,
c. 23].

[IpoGnema 3acTocyBaHHS HOPM MDKHApPOJHOTO Ta 1HO3EMHOTO TIpaBa
BHYTPIIIHBOJIEP)KABHUMHU OpPTaHaMH JOCII/DKeHA HAYKOBISIMH 3/1€01TIBIIIOT0 Ha

npukiaal aisasHocTi cyAiB. 1o crocyeTbest 3acTOCyBaHHS 3a3HAYEHUX HOPM B
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MDKHApOAHIM HOTapiaJbHIA MISJIBHOCTI, TO CIiJ BU3HATH, IO LA mnpobiema,
HE3BaXalOUM Ha 11 BaXJIMBE MPAKTUYHE 3HAYEHHS, TECOPETUYHO Maibke He
po3po0bieHa. Y 3B’S3Ky 3 IIUM BBaXKAEMO 3a JOIJIBHE, BHKOPUCTOBYIOUHU JOCBI
MDKHApOJHO-TIPABOBOTO Ta 3aKOHOJIABUOTO PETYJIOBaHHA, a TaKOX OKpeMi
JOKTPUHAIIbHI PO3POOKU, BUSABUTH 1 PO3TIIIHYTH OCHOBHI IpaBujia 3aCTOCYBAaHHS
HOTapiycaMd HOPM MDKHApOJHOTO Ta 1HO3EMHOTO TpaBa Mia 4ac OpOpMIICHHS
CHaLIUHH.

BiTun3HsiHOMy HOTapiaTy BC€ 4YacTilie JdOBOJUTHCA CTUKATHUCS 3
MDKHApPOJHUM CHAJKyBaHHSM, OJHAK TMPAKTHKA, sSKa BUHUKAE B JaHIN Tramysi,
BHUKJIMKA€ 4acoOM 3HayH1 TpyAHOIIl. TOMy MOKHA 3 YIEBHEHICTIO CTBEP/KYBaTH,
10 MPABOBE PEryJIIOBaHHS MDKHAPOJIHUX CHAJKOBUX BIJHOCHH HaOyBae Hapasi
0COOJIMBOI AKTYAJILHOCTI, 1 B TOMY YHCIIl, A€SKUX YCKJIaJIHEHb.

1 ®f j to Ncgngamomyi mpu odopMIileHHI CIaIKOBUX MpaB BHHUKAIOTH B
TUX BHIIQJKaX, KOJM 3aKOHOJABCTBO 1HO3EMHHUX JIep)KaB Iiependavae iHIIe
PETYIIOBaHHS CMAIKOBUX BiJHOCHH.

] tH tc z € MidkHapOTHOMY CIIaJIKyBaHHI BUHHKAIOTh TaKi CHUTYaIlii, KOJIH
CHAJKOEMIIl HE MOXYTh OTPUMATHU y HOTaplyca CBO€I JepkaBU CBIIOITBO IPO
MpaBO Ha CHAANIMHY HA BCE MaiHO, a 3MYIIEHI JOAATKOBO 3BEPTATHCS [0
HOTapiyciB ab0 B 1HIII MPaBO3aCTOCOBHI OPraHM 1HO3EMHUX JIepXkKaB s
OTpUMaHHS CBIJIOLITBA 3a MICIIEM 3HAXOJ/KEHHsS HEPYXOMOCTi, a00 K PyXOMOTO
MaiiHa, y BUIAJKaxX SKIIO CHAaJKOJABElb MaB OCTAHHE MICIE MPOXKUBAHHS 3a
KOPAOHOM. SIK MoKa3ye MpakTUKa, Taki MpoOJeMu 3 OTPUMAaHHSM CB1IOLTBA PO
IIpaBO Ha CHAJAIIMHY BUHUKAIOTH OCOOJMBO YacToO, 1 BUPIMIUTH iX 4acoM OyBae
30BCIM HE MPOCTO.

} dstc ] Is ‘ckmagHoml BHHUKAIOTH MPH  NPUHAHATTI  CHAIIIUHH,
pO3TaIlIOBaHOI Ha TEPUTOPii 3 MPOOJEMHUM CTaTycOM (aHEKCOBaHa, OKYIOBaHa

TEPUTOPIS 3 HEBU3HAHUM MI>KHAPOJHO-TIPABOBUM CTAaTyCOM TOIIIO).
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Cama mo co0i CKIAQIHICTh PEryIIOBaHHS MIDKHAPOIHOIO CIIaJKyBaHHS
BiJI0YBA€THCS TOJIOBHUM YMHOM 3 HEOJIHOPIAHOCTI CHAJKOBOTO MpaBa sIK TAKOTO.
Tak, B miii chepi JOCUTH CHIIBHA POJIb TPAAMILIIi: KOKHA JEp)KaBa IMparHe Tak
OpraHi3yBaTH CBOIO CITAJKOBY CHCTEMYy, 00 3a0e3mednTH NpH mepenadi MaiHa
CIIaJIKOEMIISIM TICBHY PIBHOBary MK BOJICIO CIAJKOJABIISA 1 iIHTepecaMH CiM’i, a
TaKk caMO I1HTepecaMu TPEeTiX 0ci0 BIAMOBIAHO A0 ICHYIOUUX B KOHKPETHOMY
CYCIIJIBCTBI COIIAJIbHUX, EKOHOMIYHHX 1 1HIIMX MpiopuTeTiB. [lpu HasgBHOCTI X B
CIaJKOBOMY TPAaBOBIAHOLIEHHI 1HO3EMHOTO €JIEMEHTa, pIBHOBara IpaB Ta
1HTEpeCIB MPH PETYNIOBaHHI CMaJKyBaHHS B PI3HUX MPABOBUX CHUCTEMaX MOXKeE
CUJIBHO BIJIPI3HATHCS.

BiamoBinno g0 3arampHoBuU3HAHOI KoHuenmii MIIpll, #oro Hopmu
BUKOPUCTOBYIOTBCA TO[l, KOJU NEBHI €JIEMEHTHU IMPABOBIJIHOCUH BHUXOAATH 32
MeXi chepu CyBepeHITETy IpaBa MeBHOT KOHKPETHOI nepxasu [223, C. 23]. Came
TOMY B3a€MO/Iisl HAal[lOHAJIbHUX MPABOBUX CUCTEM € MEPUIOYEPTOBUM, BUXIIHHUM,
ocHoBomoJIO)kHMM npuHiunoMm MIIpll, amxe BOHa € OCHOBONOJIOKHUM
(GyHIaMEHTOM, IO y KOHIEHTPOBAHOMY Yy3araJbHEHOMY BWIJISAl BilmoOpakae
BCIO CHUCTEMY IPaBOBOTO pPEryJIOBaHHS MIKHApOJHOTO NPUBATHOTO TpaBa 1
CyOOpJIMHYE eIEMEHTH ocTaHHboro [67, ¢. 113].

BapTo Takoxx 3BaXHTH Ha T€, IO CYYaCHUN CBIT XapaKTEPHU3YETHCS THUM,
M0 CYCNUIbHI BIIHOCHHUM B PpI3HUX cdepax Jedali dacTilie CTaloTh
MDKHApOJHUMH, TpaHCHallOHaIbHUMHU. He MOXHAa HE MOTOAMTHUCH, IO TaKUH
CBIT ICHY€ B yMOBaX OypXJIMBOTO PO3BUTKY MIKHApPOJHUX BIJTHOCUH y IPUBATHIN
chepi. Llelt po3BUTOK MPOJUKTOBAHUN THUMHU MOXKIMBOCTSMH TEPEMIIICHHS Y
mpocTopi Jrone, iHdopmarlii Ta MarepialbHUX 00’€KTIB, SIKI HAJa€ HayKOBO-
TEXHIYHUN MpoTrpec.

OTxe, MH JOXOAUMO JI0 BHUCHOBKY, IO TIOBHICTIO BIJIMOBHUTHCH BIJ
3actocyBaHHA KouisiiiHoro meroxy MIIplIl He BmacTecs. A TOMy He BOAcThCS 1

BUKJIIOYMTH 3aCTOCYBaHHS 1HO3EMHOTO IpaBa Jisi PEryJIOBaHHS MPUBATHUX
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BITHOCMH y MeXaX HaI[lOHaJbHOIO TMPABOIMOPAIKY, OCKIIBKA came Take
3aCTOCYBaHHS, SIK BXXKE€ HaroJjollyBajoCh, MOKIJIAJEHO B OCHOBY I[OTO METOY.
Takum uYMHOM, CBITOBa TMpaBOBa TMpaKTUKa 30BCIM HEJAPEeMHO BH3HAE
MOJKJTUBICTh 3aCTOCYBaHHS 1IHO3€MHOTO Tmpasa mepeBaroio [8, €. 99]. Kpim Toro,
3BEpPHEMO yBary Ha Te, [0 KOJI31{HOMY METOIy CYJIMJIOCS 1 Hajall 3aIHIIaTUCh
OCHOBHUM METOAOM NpaBoBoro perymoBanHs B MIIpIl, takox i dyepe3 Te, 1m0
BUHWKHEHHS KOJi31d MiX HaIlllOHAJLHUMHU TPABOBUMHU CHCTEMAaMH BUKIUKAHO HE
HEY3TOJIKEHICTIO MI’K HUMH, KY, BJIJACHE, 1 HAMAraloTbCs YCYHYTH 3a JIOIOMOTOIO
yHiiKaIlii mpaBoBUX HOPM, a caMUM (PaKTOM iCHyBaHHS ITUX cucteM [79, C. 7].

BpaxoBytoue Bce BHIIEcKa3aHe, MH MOXXEMO CTBEPIKYBaTH, IO
dbyHIaMeHTalIbHA MPUYMHA TOTO, YOMY 3 METOI0 PETyJIIOBaHHS MIXKHAPOJIHHUX
NPUBAaTHUX  MPABOBIIHOCHH  HALIOHAIGHUK  TMPABOMOPSIOK  BHUMYIICHUN
KOPUCTYBaTUCh 1HO3EMHHUM IMPABOM, IOJSTa€ B 00’ €KTUBHIM HEOOXIAHOCTI, LIO
chopmyBaliach 13 17100 KOMIUIEKCY YHHHUKIB (HaBPs UM 3 YMCIIa IIUX YHHHUKIB
MOYXHa BUJUIUTHU JIMIIE OJIMH TOJIOBHUM, aJ)Ke KOXXKHUM 13 HUX BIJITPAE CBOIO
HE3aMIHHY POJIb).

Sk 3a3navae ['.K. ImutpieBa, B 3aranbHiit Teopii MIIpIl moxxna BUmIIUTH
HACTyNHI MiJICTaBM 3aCTOCYBAaHHS HOPM IHO3EMHOTrO IpaBa: Ha TEPUTOPIi L€l
JiepKaBU 1HO3EMHE MPaBO MOXKE 3aCTOCOBYBATHUCh Ha OCHOBI MPSIMUX BKa3iBOK B
HAI[lOHAJILHOMY IIpaBi; HAIllOHAJIBHE MPABO Tependavac 3araibHi TPUHITUIHN, HA
AKMX 0a3yeTbcs 3aCTOCYBaHHSI 1HO3EMHOI'O IIpaBa, METOJIM BCTAHOBJIEHHS HOTO
3MICTY, @ TaKOXX MeEX1 MOro 3acTOCYBaHHS; MOPSIOK 3aCTOCYBAaHHS 1HO3€MHOI'O
mpaBa 3IIMCHIOETBCS JI0 3araJlbHOBM3HAHUX IPUHIMUINB  MIXKHAPOIHOTO
NPUBATHOTO TpaBa: MPHUHIMI CYBEPEHHOI PIBHOCTI JIE€p)kKaB, CaMOBH3HAUYEHHS,
HEBTPYYaHHS y BHYTPIIIHI CIIPABU TOILIO.

3a3HaumMMo, 10 3aCTOCYBaHHS MEBHOI MPAaBOBOI HOPMU HEMOXUIIMBE 0e3 i
TIyMau€HHs, TOOTO BCTAHOBJICHHS 11 3MICTYy Ta iAeHTHdIKAMil 3 TUMH

(baKTI/I‘IHI/IMI/I O6CTaBI/IHaMI/I, B JKHX BOHA IIOBHHHA 6YTI/I 3aCTOCOBAHa.
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VY cBoro yepry, mpoiiec TAyMadeHHsS 1HO3EMHOTO TMpaBa, M0 € OJHIEI0 13
HAWCKJIQHIIIMX CTa/iil 3aCTOCYBaHHS 1HO3EMHOT'O MpaBa, CKIAJAETHCS 13 TAKUX
eTamiB (3aJIeXKHO BiJl CyTi AlH, iX MeTH Ta (aKTUIHOTO 3MICTY):

1) 3’scyBaHHS 1A€0JOril 3aKOHOJABUMX HOPM (3’ACyBaHHS PO3’SICHEHBb
3aKOHOJIaBUMX TMPUIIHCIB, HA [OMY €Taml OpraH IpaBO3acTOCYBaHHS
O3HAMOMITIOETBCSL 3 OQIIIAHUM TIYMAueHHSAM, MPAKTHUKOI Ta JIOKTPHUHOIO
1HO3EMHOTO TIpaBa);

2) 3’sicyBaHHS MPABOBOIO 3MICTY 3aKOHIB (BJacHa OI[IHOYHA MiSUIBHICTD
oprasy, sika, KpiM BChOTO IHIIIOTO, Ma€ BKJIIOYATH aHaJi3 TOTO, YU HE € HOPMH,
110 MIJISATAI0Th TIIYMay€HHI0, HETPaBOMIPHUMHU );

3) 3’sicyBaHHSI MaTepialbHUX CTOPIH Ail mpaBa (IPOrHO3yBaHHS HACIIIKIB
3aCTOCYBaHHS 1HO3EMHOTO pasa) [7, C. 466].

Biarak, micis rpaMaTHYHOIO aHAII3y HOPMHU BapTO MEPENTH A0 il JOTIYHOI
1HTeprpeTallii, TOOTO BCTAHOBUTH ii CIPaBXHIM 3MICT 3a JOIMOMOTOIO I1HIIHMX
3ac001B, SIKUMHU KOPUCTYETHCS HOTAPIYC:

1) onmHUM i3 BaKJIWMBHUX 3ac00IB € BHWBYCHHS 3B 53Ky Ili€i HOpMH 3
IHIITMMU TIOJIO’KEHHSMHU TIpaBa 1 HaBiTh 31 BCI€I0 CUCTEMOTO npasa. JKoHa HopMa
B TIPaBi HE CTOITh 130JIbOBAHO: BCE MPABO SIBJIAE COOOIO IIiJie, MO MPOHUKHYTE
BiIOMUMH 3araJIbHUMH TPUHIIUIIAMU Ta TIOJOKCHHSIMH, TaK IO 3MICT KOXKHOI
HOPMH 3pO3YMUINH JIKIIIE 13 11 3B’SI3KY 3 1HITUMU;

2) HaI3BUYAMHO BEJMKE 3HAYCHHS JUIA TIIyMAuyCHHs MpaBa Mae€ iCTOPis
npaBa. Bona mokasye, sk copmyBanack HOpMa, IO TIYMAuyUTHCS HAMH, SKUN
CTaH il mepenyBaB, BIAMOBIAIIO HA Ky MOTPeOy >KUTTS a00 Ha KU HEIONIK
CTaporo mpasa € 1151 HopMa. Jlyxe 4acTo HopMa rpaBa abCOJIOTHO HE MOXe OyTu
3po3yMisia, SIKIO HE 3HATH Ti€T HOPMHU, sKa 3a ii JormoMororo Oyja ckacoBaHa abo
3MIHEHA;

3) HOTapiyC MOBHHEH MPHUIVIAIATHCH 1 0 Cy4aCHOTO JKUTTA, 00 MaTH

YiTKE YSABJEHHS MpO ii 3aBJaHHS Ta NPO TI LI, SIKI MEPECHIAYIOThCS MPABOM.
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Tinbku 3a i€l yMOBM HOpMH TpaBa OTPUMAIOTh B HOTr0 pyKax 3HAYEHHS
KUTTEBUX TPABWI, a HE CyXUX Ta (popManbHUX NpUnuciB. ToMy €eKOHOMIYHI Ta
COIIaIbHI ~ JOCHIJKEHHS CYYacCHOCTI, SKI TMOSCHIOIOTH 3MICT TOTO, IIO
BiJI0YBA€THCS JOBKOJIA, MOKYTh MPOJIUTH CBITJIO 1 HA 3MICT HOPM YUHHOTO MPaBa;

4) BaXJIMBUM JIOTIOMDKHMM MaTepiaioM JUIs TJIyMaueHHS Cy4acHUX
3aKOHIB, 1110 BUJAIOTHCS B pPe3yibTaTi TPUBAJIOTO0 OOTOBOPEHHS, € MaTepiall, SKHii
3aMUIICHUA TUMH 1HCTAHLIAMHU, IO HAmpaloBald TEKCT 3aKOHY, TaK 3BaHi
MOTHBHU 3aKOHONpoekTy. OJIHaK UMM MaTrepialaMu BapTO KOPUCTYBATUCH
00epeXHO, OCKUTHKM 1HOJI 3aKOH, MiJ Yac OCTaTOYHOTO WOTO HAmpaIfOBaHHSA,
OTPUMY€E HE TOW BHUIJISIZ, B SIKOMY ysBisia WOro co0l KOMICid, IO CKiajaana
MPOCKT 3aKOHY Ta MOTHBH JI0 HBOTO [66, C. 35].

Bapto 3azHauutu, 1o 6arato 3 nux npooOseM, ikl MU XapaKTepu3yBaju, €
BUKIIFOYHO HACNIJKOM TOTO, IO JOKTPHHA MIDXHAPOJHOTO NMPUBATHOTO TpaBa B
OUTAHHSIX 3aCTOCYBaHHsS 1HO3EMHOIO IpaBa JOCHUTh CHUJIBHO BIJIpBaHa BiJ
MPAKTUKKA PEATbHOTO TIYMAdeHHs, IO 3IACHIOETHCS MPaBO3aCTOCOBUYNMHU
opraHamu (npuHaiiMHi1 B YKpaiHi). [ Xxou o0csr Mi>KHapOJAHOTO MPUBATHOTO O0ITY
3a y4acTIO TpOMaJisiH YKpaiHu i opraHizaiiii YKkpainu pi3ko 30UIbIIUBCS 1 TPUBIB
710 SIKICHO HOBOi CUTYaIlli B CyJIOBI{ MPAKTHIIl, aJI’KE JeP>KaBHI CyJU BCE YaACTIIIIE
CTHKAIOTBCA 3 PO3TISAOM caMe MIKHAPOJHUX IHMBIIBHUX CIpaB, MpOTe, Ha
IPEBENUKUN JKajlb, Y CYAJIBCHKOTO KOPIYyCY HE BHUCTAua€ HE JIMILIE MPAKTUKU
BUPIIICHHS KOMI31HHUX MHUTaHb Ta 3aCTOCYBaHHS 1HO3EMHOIO TpaBa, ajieé 4acTo
TAKOX 1 CHELaJbHUX 3HaHb y c(depi MLKHapOAHOro mpuBaTHOro mpasa. He
JMBHO, III0 32 TAKUX OOCTAaBHH YacTO MAIOTh MICII€ BUITQJKH IMPABOBOTO HITlII3MY
II0/10 3aCTOCYBAaHHS 1HO3EMHOTO TPaBa.

VYkpalHcbki HOTapiyCcH 1HOAI BOJIIIOTh HE BAABAaTUCS B JEeTaji MOIIYKY
HaJIEKHOI KOJI131iHOT HOPMU Ta BCTAHOBJICHHSI 3MICTY 1HO3€MHOT0 TpaBa. JificHo,
HabaraTo mpocriiie He 0co0IMBO OOTSXKYyBaTH cebe, BCe MIANOPAAKYBATH JIMIIE

HaIllOHAIBHOMY 3aKoHy. [Ipyu TakoMy MiAXO/l CTPaKIAI0Th 3aKOHHI THTEPECH SIK
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YKpailHChKUX, TaK 1 1HO3EMHHMX TpPOMaJsH Ta CyO’€KTIB MIANPUEMHHUIIBKOI
JISIBHOCTI.

3ayBaxuMo, 10 00CAT 1HO3EMHOTO IpaBa, L0 MiASArae 3aCTOCYBAaHHIO B
MDKHapOJAHOMY CIAJKOBOMY TMPOIECi, CTAHOBJIATH MEPEBAKHO MaTepiasibHI Ta
KOJ131#H1 HOpMHU [74, ¢. 110]. Jlo Toro », Koju iae MOBa Ipo 3aCTOCYBaHHS HOPM
1HO3EMHOTO MpaBa, He BapTO 3a0yBaTH, 10 3aCTOCYBAHHIO MIJIATAIOTHh HE TIIBKA
HOPMH TIO3UTHBHOTO, aJie ¥ IPUPOTHOTO MpaBa.

OCKUIBKM OCHOBHUM JIPKE€PEJIOM MPAaBOBOIO PETYJIOBAHHS HOTaplajdbHOI
JISUTBHOCTI B Hallli KpaiHi € 3akoH Ykpainu «IIpo HoTapiaT», HaM Cilia B EpuIy
4epry 3ynNUHUTHCS Ha BiMOBIIHUX MOJOXKEHHIX HA3BAHOTO 3aKOHY.

Tax, B 3aKk0oHI 3a3Ha4y€HO, 110 HOTaplyCH Yy BCTAHOBJIEHOMY IOPSIKY B
MeXaX CBO€l KOMIIETEHIli BUPINIYIOTh MUTaHHS, [0 BHUIUIMBAIOTH 3 HOPM
MIKHApPOJHOTO TIpaBa, a TAKOXK YKIAJICHUX Y KpaiHOI MiXaep:kaBHUX yron [183,
c. 175].

3 naHOI HOPMH CIIaye TEpIl 3a BCE, L0 HOTapiyc Mij 4ac BUYMHEHHS
HOTapiaJIbHOI Ali, 10 3aYila€e 1HTEPEeCH 1HO3EMHUX T'pOMaJsiH abo opraHizarlii,
MOBUHEH 3’4CYyBaTH, Y4 HEMA€ B YKpaiHU YKJIAJCHOTO 3 BIAMOBIIHOIO 1HO3EMHOIO
JepKABOIO MIKHAPOJIHOTO JIOTOBOPY, KU MICTHTH MOJIOKEHHS, 1[0 CTOCYETHCS
JUSITBHOCTI HOTapiary.

3ayBaXUMO, IO OKpEMi IIOJIOKEHHS, SKi CTOCYIOThCS HOTapialbHUX
IPOBA/KEHB JISTILHOCTI, MICTSTHCS B PI3HUX 0araTOCTOPOHHIX 1 JBOCTOPOHHIX
MIKHApPOJIHUX Yro/ax.

JIBOCTOPOHHI MIKHApPOAHI JOTOBOPH 1 YroJid, TOB’si3aHl 3 HOTapiaJIbHOIO
TISTIBHICTIO, MOXXHA PO3JIUINTH Ha JBI KaTeropii: JBOCTOPOHHI MIXKHApPOJHI
JIOTOBOPH 1 JIBOCTOPOHHI KOPIIOPaTUBHI YroJu 1 JOTOBOPH, YKJIAJAEHI MIiX
HOTapiaJIbHUMH CUCTEMaMH, B 0CO01 iXHIX HAWBUIIUX MPEICTABHUIIBKUX OpPTaHiB.
Sxmo mepmri € JpKeperaMu MKHAPOJHOTO TIpaBa, TO JPYTi HOCATH XapakTep

HaMIpiB 1 MJIaHIB B3a€EMHOTO CHIBPOOITHUIITBA, 1110 BU3HAYAIOTh OpraHi3alliiHui
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MEXaHI3M B3a€EMOBIJHOCHH MK HOTapiaJILHUMH KOPTOpAIliSIMH, 110 HE MaloTh
HOPMATHUBHOTO XapakTepy.

3a 3MICTOM MIDKHApOJHI JOTOBOPH B Taly3l HOTapialbHOI HiSUTBHOCTI
MOJIISIOTHCS Ha Ti, IO COPSMOBAHI Ha MPOBEACHHS Jieraiizaiii JTOKyMEHTIB, Ta
Ti, SIK1 PETYJIIOI0Th MUTaHHS CHAJKyBaHHS 32 YYaCTIO IHO3EMHOTO €JIEMEHTA.

Binnocunu, moB’s3aHi 3 HOTapialdbHOIO AISUTBHICTIO, OCOOIMBO B Taily3i
CHaJKyBaHHS, MICTATHCS B OCHOBHOMY JBOCTOPOHHIX JIOTOBOpax YKpaiHU PO
IPaBOBY JIOTIOMOTY 3 1HO3EMHUMHU Jep>KaBaMH.

Y OaraTth0X JOTOBOpax IMpO TMPaBOBY JOMOMOTY ICHYIOTh 3arajibHi
MOJIOKCHHS, IO BH3HAYAIOTh MpeIMeT JOoroBopiB 1 ix mim [116, ¢. 114]. Sk
OpaBUJIO, MPEIMETOM 1 METOI0 JOrOBOPIB € «IPAaBOBUU 3axucT». I'pomansHu
onHiei [loroBipHoi CTOpOHM KOPUCTYIOTBCS Ha TepuTopli 1HIIOI JloroBipHO1
CTopoHM 1010 CBOIX OCOOMCTHX 1 MAWHOBUX MpPAaB TAKUM CaMUM IPaBOBUM
3aXUCTOM, SIK 1 rpoMajisgau 1i€i JJorosipuoi Ctoponu. Lle BiTHOCHUTBCS TaKoX 1 J10
IOpUIMYHUX OC10, SIKI CTBOPEHI1 BIAMOBIIHO JO 3aKOHOJABCTBA OJHIEI 3
Horosipaux CropiH. ['poMansHu oxaniei J{OroBipHOi CTOPOHM MarOTh MPABO
BUTBHO 1 O€3MEPEemIKOIHO 3BEpPTATHCS 1O CYIIB, MPOKYypaTypu, HOTaplaJbHUX
KOHTOp (YCTaHOB IOCTHULII) 1 B 1HII ycTaHOBHU Jpyroi [JorosipHoi CTopoHH, A0
KOMIIETEHIII SIKHX BIAHOCATHCS LMBUIBHI Ta KPHUMIHAJIBHI CIPaBH, MOXYTb
BUCTYIIaTU B HUX, HAJaBaTH KJIOMOTAHHA, NpPE] sIBISATH MO30BU 1 3A1HCHIOBATH
1HIIT TIpOIeCyalibHI i B TUX K€ YMOBaX, sIK 1 BIACHI TPOMAJIsTHHU.

He mo>xHa 3amepeuyBaT, 110 3aXUCT MPaB IPOMAISH Ta IOPUANIHUX OCi0 €
OCHOBOIO HOTapiaiibHOI AisuIbHOCTI. OJHAK B JOTOBOPAX MPO MPABOBY JOIOMOTY
HOTapiaJibHI KOHTOPH MPEJCTABIIEH] K YCTAaHOBU IOCTHIII1, SIKHUMU BOHU HE €.

[TonoxeHHsT IBOCTOPOHHIX JIOTOBOPIB, SKI MOWMEHOBAaHI $IK «IPaBOBa
JIOTIOMOTa», TOBOPATh Mpo Te, mo yctaHoBu toctuilii [oroipaux CropiH
HAJAI0Th MPABOBY JOMOMOTY y IIUBIIFHUX 1 KPUMIHAIBHUX CIIPaBax BiJMOBIIHO

710 TIOJIOKEHb LOI'0 JOTOBOPY. Y CTAaHOBU IOCTHULIII HA/IalOTh MPABOBY JOMOMOTY
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W IHIIMM YCTaHOBaM, JIO0 KOMIETEHI[l SKUX BIIHOCSATHCS CIPaBH, 3a3HAYCHI B
JoTroBOpi. [HIN ycTaHOBH, 10 KOMIETEHIII SKMX BIAHOCSATHCS CIIPaBH, 3a3HAYCHI
B JIOTOBOpI, HAIPABIAIOTh MPOXAaHHA MPO MPABOBY JOMOMOTY uYepe3 YCTaHOBU
foctullli. BiAmoBigHO 10 HaBeIEHOTO, YCTAHOBH IOCTHUIl HAJAIOTh MPABOBY
JIOTIOMOTY ¥ IHIIUM yCTaHOBaM. | TyT 1€ pa3 miKpecIuMo, L0 HOTapiaT He €
YCTaHOBOIO.

[Tono>keHHs AOCTIIKYBaHUX JAOTOBOPIB 1010 OOCATY MPaBOBOI TOTIOMOTHU
TOBOPUTH MPO TE, IO MPaBOBa JIOIMOMOTra OXOILUTIOE BUKOHAHHS MPOIIECYaTbHUX
Iiil, mepen0ayeHrnx 3aKOHOJABCTBOM 3alUTYBAaHOI JIOTOBIPHOI CTOPOHHU, 30KpeMa
JOMHUT CTOPIH, OOBUHYBAYEHUX Ta MiJACYJHUX, CBIAKIB, €KCIEPTIB, MPOBEICHHS
€KCIIepTHU3, CYIOBOIO OIVIAAYy, I[epenady pedyoBUX JOKa3iB, MOPYIIECHHS
KPUMIHAJIBHOTO MepeciayBaHHs 1 BUAady ociO, ikl BUMHWIM 3JI0YMHU, BU3HAHHS
1 BUKOHAHHSI CYJIOBUX PIIICHb Y IUBUIBHUX CIIpaBax, BPYYCHHS Ta MEpPECUIaHHS
JIOKYMEHTIB, HaJlaHHS Ha MPOXaHHS 1HIIOI CTOPOHH BIJIOMOCTEH TPO CYIUMICTh
oOBHHYBaueHHX. | TyT TakoX 3ayBakKMMO, HI0 TEpII 3a BCE YKPaiHCHKUM
3aKOHOJIaBCTBOM, 30KpE€Ma 3aKOHOJABCTBOM IIPO HOTapiaT, HOTaplajbH1 il Ta
HOTapiajbHa JISUTbHICTh HE BU3HAIOTHCS MPOIECYAIbHUMH, B KPAIlllOMy BHUIIAIKY
— 1€ «IOPSIOK» UM «periaMeHT». OOcsr mpaBoBOi JOIOMOTH TaKOX HE MICTHTh
HISKUX HOPM H1 PO HOTaplajbHI1 i, HI IPO HOTApIaJibHY N1SUIbHICTb.

VY 3B’A3Ky 3 1IIMM BHUHUKA€ TUTAHHS, SK CIIBBITHOCUTBHCS TIOHSTTS
«HOTapilyc», SKUM Mae CrHeriajbHUN MPaBOBHM CTATyC, 3 MOHATTSIM «IpaBOBa
goromoray. besomnmaTHuii XapakTep TPaBOBOI JJOMOMOTH  0Oe3MOCepeTHBO
OB’ s13aHUN a00 3 CYJI0BOIO, KOHCYJIBCHKOIO TISIIBHICTIO, a00 3 aJBOKATCHKUMU
nocinyramu. €ponericbkuit Cyn 3 mpaB JIIOAMHM HEOJHOPA30BO 3BEPTaBCS B
CBOIX PIIIEHHSAX 0 TeMH 0€30IUIaTHOI IOPUIUYHOI JOMOMOTH, PO3TJISIA0UH i1 B
KOHTEKCTI ctaTTi 6 KoHBeHIli mpo 3aXWCT MpaB JIOJAWHU 1 OCHOBHHMX CBOOO,
ykaageHoi 4 muctomanga 1950 p., B skiii moButhes: «KokeH mpu BupilieHHi

MUTaHHS 110JI0 MOro MUBIIBHUX MpaB Ta 000B’SI3KiB IIUBIILHOIO XapakTepy ado
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npen’siBJIeHHsT OyAb-KOTO KPHUMIHAJbHOTO OOBHMHYBAUEHHS Ma€ TMpaBoO Ha
CIpaBeUIMBHI 1 MyOiuHUI po3risay crpasH ...» [88]. I xouya yactuna 3 cTarTi 6
KoHnBeHI1ii BCTaHOBIIOE TapaHTii HaJaHHS 3aXMCHUKA Ha OE30TUIaTHIA OCHOBI
TIIbKA OOBMHYBAa4€HMM Yy KpUMIHaJbHUX cHopaBax, €Bponeicekuii Cya
PO3LIMPUB TIIYMay€HHs IIi€l CTATTi, BUKOPUCTOBYIOUU MPUHIUI «PIBHOCTI BOX
PYK», TOOTO PIBHOCTI CTOpiH y 3MaranbHOMy mpoueci. I 31 tpaBusa 2002 poky
€BpOMENChKUIT KOMITET 13 MPaBOBOro cHiBpoOiTHUITBA Panu €Bponu po3podus
[Tnan niii 31 CTBOPEHHS CUCTEM IOpHAW4HOI gomomoru [118, ¢. 122]. B ganomy
JOKYMEHTI 3a3HadeHo, w0io i 3ale3meueHHs e(QEeKTHBHOTO JAOCTYMy 0
MPaBOCYAsl MOXKHA BIPOBAKYBaTH PI3HI MOJIEI: CKOPOUCHHSI HaBaHTAXEHHS
Ha CyJJiB IUIAXOM HIMPOKOTO BUKOPHCTAHHS I03aCyJOBUX MPUMHPHUX 3aXOI1B
a00 TOIMPEHHS MPAKTUKU YKJIaJaHHSI MUPOBUX Yo 0e3MocepeIHbO 0 MOYaTKY
CYZIOBOTO PO3IJISAYy; BHECEHHS 3MiH JI0 MPOLECyaIbHOTO 3aKOHO/ABCTBA, 3 THM,
mo0 3poOuTH TpoLeaypy OLIBII TPOCTOI 1 3PO3YMUIOK ISl TPOMASH;
CIPOIIECHHS BUMOT, K1 MPea ABIAIOTHCA 0 TOKYMEHTIB, 110 BUKOPUCTOBYIOTHCS
B CYJOBOMY IpOIIEC]; IIMPIIOTO MOIIMPEHHS MPaBOBOi 1HPOpPMaILIli, BKIOYAOUN
CyJIOBl1 pIIICHHS, cepell FOPUCTIB 1 TPOMAJICHKOCTI; MOJIMIICHHS CHCTEMH 1
MPONEAYPU aMENSIIIIHHOIO TMEperjsiay pillieHb, OCOOJIMBO B LMBUIBHHUX 1
KOMEpUINHUX CIpaBax, sKI 3a3BUYail TATHYTbCA Ha0araTo JOBILIE, HIK CIPAaBH
KpUMiHaJbHI. Y TyHKTI 6 3a3HadeHoro [lnany il ToBOpUTHCA, 110 HA MPAKTHUIIL
HAJICKHI CHUCTEMH HaJaHHS O€30IJIaTHOI MPaBOBOI JOTIOMOTH € CYTTEBOIO
CKJIQZIOBOIO PIBHOTO Il BCIX JOCTYNY /A0 MPAaBOCYAJAd 1 MOXYThb BKIIIOYaTH
Ha/JIaHHA IOPUAMYHOI JTOMOMOTH, B TOMY YHCII TNPEACTaBHUILTBO IOPUCTAMU;
HajaHHs 1H(OpMAaIli, IOPUANYHE KOHCYJIBTYBAHHS; CIPUSHHS B 3BEPHEHHI IO
OpratiB MmyOJIIYHOT BJIAJIM, SKILIO BOHO BKJIIOYA€E MPABOBUN aCIEKT; KOHCYJIbTAIl]
Ta JIOMOMOTY Ha CTajli BUKOHAHHS CYJIOBUX PIIIEHh Ta BUPOKIB, BKIIOUYAIOUU
nojavy 3asB 3 MPOXaHHIM Mpo 3BuUTbHeHHs [118, €. 123]. SIk BuaHO, rOpUaHYHA

JomoMora Oublie MoB’si3aHa 3 NIsUTBHICTIO CY/I/I1, KOHCYJIA, 3aXUCHUKA-a/IBOKATa.
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A TOMy BUHHKAa€ TTUTAHHS — IO SBIISIE COOOI0 B JIAaHWH Yac IBOCTOPOHHE
MDKHApOJHE CIBPOOITHUIITBO B Taly3l HOTapiaapHOi JisuibHOCTI. Crin
3a3HAYMTH, M0 3 YCIX NHUTaHb, IO CTOCYIOTHCS HOTapialbHOI MAiSUIBHOCTI,
BHUJIUISIOTHCS JIBA: CIIAJAKOBI TPABOBITHOCHHM 1 1HGOPMAITIHI BITHOCHHH.

[HO3eMHE TPOMAASIHCTBO CIAJKOEMIIIB HEICTOTHO BIUIMBAE HA MPOUEAYPY
CHaJIKyBaHHS, sIKa 3/11MCHIOETHCA BiJIMOBIAHO A0 YKpaiHChKOro mpasa. CreriaibHi
MOJIOKEHHSI TIPO OOYHMCIICHHS CTPOKY JJIA NPUUHATTS CHAIIIMHN MICTSATHCA B
JI0rOBOpax IMpo MpaBoBy nomnomory 3 bosnrapiero [39], Vropmmuoro [55] i
[MTonemero [43].

Sx mepenbadaeTbcss B IUX JOTOBOpax, B THUX BHITAJKAaX, KOJHU
crajKoaaBelb OyB IPOMaJITHUHOM B1JIIMOBIIHOT JIOTOBIPHOI Jep>KaBU 1 TOMEP Ha
TEPUTOPIi  1HILOI  JIepKaBW, CTPOK JUIsl OPUUHATTA  CHaauuHu  Oyne
o0uuCIIIOBAaTUCS 3 JHS TMOBIJOMJICHHS JUIUIOMAaTUYHOTO a00 KOHCYJIBCHKOTO
OpeiCcTaBHUKA TIPO cMepTh crnaakonaBisl. CyTT€BUMH €  TOJIOXKEHHS
MDKHApOJHUX JOTOBOPIB 1 KOHBEHIIM MpO HeraiiHe MOBIJIOMJICHHS 1HIIOL
JOTOBIPHOT CTOPOHHW, TPOMAISHUHOM SIKOi OyB TIOMEpJWi, MPO CMEPTh
CHaaKOMaBId 1 JOBEIACHHS [0 BIJOMa HE TUIBKH AJUIIOMAaTUYHOro abo
KOHCYJIbCBKOTO TPEACTABHMIITBA BCIX JaHUX, SIKI BiOMi Yy BIJHOIIEHHI O
CMAJKOEMIIIB, BIJKA300/I€pXKyBauiB, TPO CKJIAJ 1 PpO3MIp CHAIUMHUA, TPO
HAsSBHICTh YW BIJICYTHICTH 3aloOBITY, MPO T€, SKI 3aXOJU BXKUTI 3 OXOPOHH
CHAJIIMHA Ta IHIIMX BIJIOMOCTEH, a ¥ HoTapiyciB. Taki HOopMu mepeadayeHi
JBOCTOPOHHIMH JOTOBOpaMH TIPO TPaBOBY IOTOMOTY 3 KpaiHamu banTii, aie
MOBUHHI JIITTH B OCHOBY JIBOCTOPOHHIX MDKHAPOJHUX JOTOBOPIB IPO
CHaJKyBaHHS.

Y  MIKHapogHUX JAOroBopax YKpaiHM BHpPIIIEHHS NUTaHHSA TIpO
KOMITETEHINIO IO CMaJKOBUX CIpaBax BiIOYyBA€ThCS 3a TMPUHIUIIOM TIOJLTY
KOMITETEHIII JJi1 O(QOpMIICHHS CIAIKOBHX TMPaB OKPEMO [JIsi PyXOMOTo 1

HepyxoMmoro MmaiHa. g odopmieHHs CHagkoBUX IIpaB Ha pyXoMe€ MaiHO
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KOMIIETEHTHI YCTaHOBH JEp>KaBU 3a MICLHEM OCTaHHbOTO MPOKUBAHHS
CHAJKOAABI, a MO0 HEPYXOMOro MailHa KOMIETEHTHI YCTaHOBU JEp>KaBH 3a
MicCIIeM 3HaxXo/KeHHs HepyxoMmocTi. [IpoGiemMHor0 A HOTapiycCiB € BiCYTHICTh
HOPM MPO KOMIIETEHIIIIO M0 CMaJKOBUX CIpPaBax B ABOCTOPOHHIX JOrOBOpPAX PO
IPaBOBY JOMOMOTY, YKJIaaeHuX Y kpainor 3 Kuraem [40] ta iHmmmMu kpainamu.

HenocraTHpo, Ha Halll MOTJISI, BPEryJIbOBaHI B3a€MOBITHOCUHH JEpXKaB 3
BUKOPHUCTaHHA (POpMH 3amoBiTy, nepeAdadyeHNX MpaBOM KpaiHu, sike MPHOIU3HO
OyJZie 3acTOCOBaHO JI0 CaMOro CIAaJKyBaHHs. 3aloBIT Ma€ TAaKOX BIANOBIIATH
3aKOHO/ABCTBY JE€p>KaBU, JI€ 3HAXOTUThCS HepyxomicTh. OaHAaK, MHUTAaHHA 1€
3QJIMIIAETBCSA CHIPHUM 1 BHUMAarae€ oOCOOJMBOrO BHUPIIMIEHHS B JBOCTOPOHHIX
BIIHOCMHAX 13 CIAaJKOEMCTBA. YKpaiHChKI HOTaplycH 13 3aJ0BOJICHHSM Ou
COPUMHSIM  NPUCKOPEHHS  MpUETHAHHSA 10  1H(OpMaIiiiHOI  CUCTEMU
€BponenchKUX AepKaB, MOB’SI3aHUX 3 MOLIYKOM 3aIlOBITIB 1 X CKacyBaHHSM,
yHidikaIi€ew GopM 3amoBITy, BPaXOBYIOUM CTBOPEHHS BIJIACHOI 1H(OpPMAIIHOT
cucTeMu OOJIIKY 3aIOBITIB Ta X CKaCyBaHHSI.

[Ipy upOMy HENOCTATHBO HAIArOJKEHAa CHUCTEMa 1H(OPMYBAHHS MIXK
Jiep’kaBaMu 3 MUTaHb CaJKyBaHHS. HeoOXiqHO CTBOPUTH CUCTEMY 3aMHTIB PO
Oyab-sike — pyXxoMe 1 HepyxoMe MaifHoO, siKa 3a YKpaiHCHbKHM 3aKOHOJIaBCTBOM B
JaHUM 4Yac 3IIUCHIOETbCS dYepe3 MIHICTepCTBO FOCTULIT  BIAMOBIAHO O
JIBOCTOPOHHIX JIOTOBOPIB PO MIPABOBY JTOTIOMOTY.

Takum urHOM, MO>KHA OyJ10 6 TOIIMPUTH 110 ABOCTOPOHHIX JIOTOBOPIB Ha
OTpMMaHHs YKpaiHowo 1H(opmanii 3 €Bponenchbkux KpaiH. Bce me 3mymrye
3alyMaTHUCs MPO BAKIIMBE MPAKTHUYHE MUTAHHS — MPO aKTUBI3aIlil0 JBOCTOPOHHIX
BITHOCUH B c(pepi HOTapiaTy, 3 METOI0 BCTAHOBJICHHS TapPMOHIMHOTO MPABOBOTO
pETYJIOBaHHS CHaJAKyBaHHS 1 TIEpII 3a BCE 3 MUTAaHb CIAJKyBaHHS 3 1HO3EMHHUM
€JIEMEHTOM.

Bumaerbcs, 1m0 HOTapiych TIOBHHHI 0Oe€3mocepeHhO BXOIUTH B

iHQopMaIiiiHI CUCTEeMHM 10 CHAJKOBUX CIOpaBaxX, 3A1MCHIOBaTH OOMIH
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1H(pOpMaIli€l0, MUHAIOYU aIMIHICTPATUBHI MEPENOHH. 3 1HIIOr0 OOKY, HEOOX1THO
IPOJOBKEHHSI PO3BUTKY 3arajilbHUX 3acajl MoOYyJOBHM poOOOTH 31 CHAJKOBHX
MIPOBAKEHb 33 YYacCTIO 1HO3EMHUX CyO’€KTIB Ha OCHOBI €JMHUX MPUHIMUIIIB, SKi
MOBUHHI OyTH BiJ0Opa)keH1 y CTBOPEHHI 1 YKJIaJaHH1 CHEI[laIbHUX ABOCTOPOHHIX
JIOTOBOPIB MPO CIaJKyBaHH, Ha BIIMIHY B1JI JIOTOBOPIB IIPO MPABOBY JIOIIOMOTY.

Posrnsgatoun yMOBH 3acTOCyBaHHS HOTapiycaMd HOPM MIDKHApOIHHUX
JIOTOBOPIB, CIIJ 3BEpHYTH yBary Ha MOMEHT, IMOB’S3aHUI 3 BiAMOBIAHOIO
IpaBO3aCTOCOBUOI0  KomrmereHuieo.  Crmil  moroautucss 3 JYMKOIO
C.IO. MapoukiHa, SKHi BBaXae, IO B CAaMOMY TEKCTI MIKHAPOIHOTO JIOTOBOPY
HEpIAKO MOXHa 3HAWTH 1 MOJOKEHHA NpPO TE€, sIKI OpraHu JOTOBIPHUX CTOPIH
KOMITETEHTHI PO3TJISAaTH BIANOBIAHI MHUTAHHS 1, OTXKE, 3aCTOCOBYBaTH HOPMU
JIOTOBOPY, IO O3HA4Ya€ MOXKIIMBICTh peaiizaiii JAaHOro JAOroBOPY TOYHO
BH3HAUYECHUM opranom ado Bujom opranis [105, ¢. 7].

3ayBa)KMMO, 1[0 HaI[lOHAJIbHE 3aKOHOJABCTBO MICTHUTh BIANOBIIHI
BIJICUJIbHI HOPMH 10 Mi>KHapoaHUX noroBopiB. Tak, crartsa 101 3akony Ykpainu
«IIpo HOTapiaT» roBoputh: «llopsmok 3HOCMH HOTaplyciB 3 1HO3EMHUMHU
opraHaMy FOCTHIll BH3HAYAETHCS 3aKOHOJIABCTBOM YKpaiHU, MIKHAPOIHUMU
noropopamuy [152].

TakumM 4YWHOM, 3a3HaA4MMO, [0 HOTapiyc MOXKe Oe3mocepeHbO
3aCTOCYBAaTH HOPMY MIXKHApOJHOTO JIOTOBOPY, WIO BCTAHOBJIIOE IpaBUia
BUMHCHHS HOTapiaJIbHUX dii moA0 O(GOPMIICHHS CHAAIIMHU 3a HasSBHOCTI
HACTYITHUX YMOB:

1) yximameHHs MDKHApOJHOTO JIOTOBOPY MIK KpaiHOK BUYMHEHHS
HOTapiaJIbHOI i 1 KpaiHOIO, TPOMAJITHUH a00 OpraHizaiis SKOi MPOCITh Mpo ii
BUYHMHEHHS

2) BCTyMN B CUITy MDKHAPOAHOTO JJIOTOBOPY;

3) BIAMOBIAHICT YMOB MIDKHApPOIAHOI'O JIOTOBOPY HAIlOHAIBHOMY

IPaBOMOPSIKY;
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4) odimiitHe Omy0OIiKyBaHHS MI)XKHAPOHOTO JOTOBOPY;

5) HasgBHICTHP KOMICTEHII y HOTapiyca I[0J0 BYHHCHHS caMme IIi€l
HOTapiaNbHOI 1ii.

VY ropuauuHii JiTepaTypi 3BEpTAEThCS yBara Ha Ty OOCTaBMHY, LIO B
MDKHAPOJHUX JOrOBOpaXx, IO CTOCYIOThCS MUTaHb HOTApiaJIbHOI JISIIBHOCTI, €
KOJII31iHI HOPMH, IO BKa3yIOTh, MPABO SIKO1 JIEp>KaBU Ma€ 3aCTOCYBaTH HOTapiyc
NpY BYMHEHHI KOHKPETHOI HoTapianbHO1 mii [109, c. 222].

VYkpaiHncbke HOTapiajgbHEe 3aKOHOAABCTBO BUXOJUTH 13 MPUHIUITY, 3T1IHO 3
SKUM 1HO3€MHI TPOMAJIsHH Ta OCOOM 0O€3 TPOMaIsSHCTBA TMPH 3BEPHEHHI [0
HOTap1ycCliB 1 BAMHEHH] HOTaplalbHUX J1i MPUPIBHIOIOTHCS A0 TPOMAISH Y KpaiHu;
IPU 1IbOMY, SIK TIPaBUJIO, YKPaiHChKE MPAaBO HE CTAaBUTh YMOBH PO B3aEMHICTb.

Cning 3ayBakuTH, 11O B IOPUAMYHIN JIITEpaTypl 3BEpTAEThCA yBara Ha
BAXKJIMBE 3HAUEHHA JaHoro npuHuuiy. Tak, B.I1. 3BekoB 00IpyHTOBaHO BBaXae,
10 B3aEMHICTh B HIUPOKOMY IUIaH1 SIBJISiE COOOIO «OJHY 13 3acajl MI>KHAPOTHOTO
CHIBpOOITHUIITBA, sIKA JO3BOJISIE 3a0€3ME€YyBaTH HA OCHOBI PIBHOCTI 1 B3a€MHOI1
BUTOM TIpaBa 1 IHTEpeCH JepxaB, iX TPOMAaJsfH i opraHizamiit» [65, C. 188].
IIpoGiiema B3aeMHOCTI Oe3MocepeIHbO TOB’S3aHA 3 TaKOK 00 €KTUBHICTIO
CYy4acHOTO CBITY, SIK B3aEMO3AJIC)KHICTh JICPKaB.

VY mporneci 3acTOCYBaHHsS 1HO3EMHOTO IpaBa MOKE€ BUHUKHYTH MpolOiema
i1 TaK 3BaHOTO 3aCTEPEKECHHSI PO MyOIIYHUM MOpsiIoK. Take 3acTepeskeHHs, 110
MICTUTBCSA, SIK TIPABWIIO, Y BUTJISII MMPABOBOT HOPMHU B 3aKOHOJIABCTB1 KOHKPETHOT
JepKaBy, O3HA4a€, 10 3BaXKAlOUM Ha 3MICT JIESIKUX TMOJ0XKEHb 1HO3EMHOIO
3aKOHY II€il 1HO3€MHMH 3aKOH, J0 SKOTO BIiJICHJIa€ KOJi3iiiHa HOpMa, HE
3aCTOCOBYETHCS.

[TlincraBoro A0 BHU3HAHHS TaKUX IIOJIOKEHb 1HO3EMHOIO 3aKOHY, SIKI
YHEMOJXKJIUBIIIOIOTh MOTO 3aCTOCYBaHHS, ICTOPUYHO 3a3BUYAll OYyJIU TPOTUPIUYS
«Mopamii», «ao0pi 3Bu4Yai» ab0 «OCHOBHM YHMHHOTO MPABOMOPSAKY». Bmepiie

KOHIICTIisl MyOJIYHOTO MOPSIAKY CKianacs y ¢hpaHIly3bKOMYy TpaBi; B JaHUW Yac
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BOHA BHM3HAETHCA MPABOBOIO JOKTPUHOIO 1 MPAKTUKOIO MEPEeBa)KHOI OLIBIIOCTI
KpaiH.

BigHocHO HOTapiaJIbHOI MiSUTBHOCTI, MUTAHHS 3BEPHEHHS JI0 3aCTEPEKCHHS
MOKE TIOCTaTH Yy XOJ1 BUKOHAHHS HOTapiyCOM JOPYYEHHS 1HO3EMHOTO OpraHy
focTuIlli. SIK BiJIOMO, OCTaHHI BIpaBl B YCTAaHOBJICHOMY MIKHapOJIHUMU
JOTOBOpaMH  TOPSIAKY 3BEpPHYTHCS 0 HOTapiyca 3 JIOPYYEHHSIM TIpO
MPOBA/UKCHHS OKPEeMHX HOTapialbHUX Mid. Taki JOpydeHHsSI TMepenaroThCs
HOTaplyCy BIJIMOBIJIHUM OPTraHOM IOCTHUIli. Y TOMY BHIAJIKy, SIKIIIO BUKOHAHHS
JOPYYCHHSI CYNIEPEUNUTh CYBEPEHITETY a00 3arpoKye Oe3merli nepkaBu, HOTapiyc
HE MOXXE NMPOBAAUTH HOTApiaibHI1 /il 32 TAKUM JOPYUECHHSIM.

Mopenb «ordre public» B 3aKOHOJABCTBI PI3HHUX JEp’KaB MOXKe OyTH
MpEeJCTaB/ICHa B MO3UTUBHOMY ab00 HETaTMBHOMY BapiaHTIi, K YK€ 3rajyBajiocs
panime. barato kpaiH WIyTh NUIAXOM KOMIIJIEKCHOTO 3aCTOCYBAaHHS JTaHUX
moneneil. PeamidyeTbcss 1€, Hamnpukiag, 3a JONOMOIOI  perjamMeHTali
IMIIEpaTUBHUX HOpPM a00 HOpM O€3M0CEepEeIHBOTO 3aCTOCYBaHHS (IMOXOKEHHS
AKUX B JOKTPUHI TOB’S3yIOTh camMe€ 3 1HCTUTYTOM «ordre publicy), mo
IPEACTABIISIOTH COOOKO MTPOSB IMO3UTUBHOI KOHIIETIIIT IMyOJIIYHOTO MOPSIKY, B TOU
yac SIK caMe 3aCTepeXEeHHs Mpo MyOJIYHUI MOPSAIOK € B OUIBIIOCTI BUMAJKIB
HIYUM 1HOIUM 9K BTUIEHHSIM HEraTUBHOI KOHIeEMMl. biaplmicTe BYeHHUX
BiJI3HAYAIOTh, 110 B JIAHWHK Yac XapaKTepHa TCHJICHIIISI KOHKPETU3allli eJIEMECHTIB
IPOMAJICHKOTO TOPSAKY Ta MOCTYIIOBOTO BUBEIACHHS 31 chepu Aii 3acTepexeHHs
Mpo MyOJIIYHUNA TOPAIOK 3a JTONOMOrOK HaJaHHS iM HOpPM O€3MocepeIHbOro
3aCTOCYBaHHS, CTaTyTHUX HOPM Ta iH. [14, €. 127] OxHak 11e 30BCiM HE CBiTYUTh
mpo BiAMUpaHHS 1HCTUTYTY «ordre publicy. IlepeBakHO HeraTWBHUII BapiaHT
3aCTEpeXKEHHS MPO MYyONMIYHUN TOPSAOK 1 CTabUIBHO 3pocTaroul  o0csAru
MDKHAPOJIHUX TOCIIOAPCHKUX 3B’ S3K1B 3a0€3MEUYI0Th 11 aKTyaIbHICTb.

HesBakatoun Ha paHilie 3rajlaHy HEBH3HAUEHICTh y TIyMauy€HHI camoro

BU3HAYEHHS MYOJIIYHOTO TMOPSAKY, YMOB 3aCTOCYBAHHS 3aCTEPEKEHHS PO
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nyOIIYHUAN MOPSIIOK, ICHYE SIKACh CYKYTHICTh MEBHUX €JIE€MEHTIB B MIKHAPOJHUX
JIOTOBOpaxX 1 HAIIOHAIbHOMY 3aKOHOJABCTBI, IO CTOCYIOTbCS, HaIMpPUKIA,
BUKOHAHHS PIIICHb 1HO3EMHUX JEPKABHUX CYJIIB, TPETEHCHKUX CYJIB, CYIOBUX
JOPYYCHbB 1 T. .

HeraTuBHuii BapiaHT 3acTepeKEHHs PO MyOIIYHUNA MOPSIIOK BUPAKEHU B
YKpaiHCHhKOMY 3aKOHOJABCTBI, 3aKOHO/IABCTB1 0araThOX 3apyOLKHHMX KpaiH, psii
MDKHApPOJHUX JIOTOBOPIB.

HaBenemo sax mpukinaa crartio 18 3akoHy mpo MIKHApOJHE MpPUBATHE
npaso lIBeiimapii, 3rigHO 3 KOO IMIEpAaTUBHI HOPMHU LIBEHIIAPCHKOTO MpaBa B
CHIIy OCOOJIMBOTO iX MPU3HAYCHHS 3aCTOCOBYIOTHCSI HE3AIEKHO BiJ TOTO, IIPABO
AKO1 IepKaBU MJIATa€e 3aCTOCYBaHHIO BIJIOBIIHO /10 LIbOTO 3aKOHY. AHAJIOT1UHE
MpaBWIO MepeadadeHe B HIMEIbKOMY 3aKOH1 MPO MIXKHAPOJHE MPUBATHE MPaBO
1986 poky (crarts 34) [177].

Bce x Taku KIIOYOBMM MUTAHHSIM 3aCTOCYBAaHHS 1HO3EMHOIO IpaBa €
BCTaHOBJIEHHs Moro 3micty. Ilepmr 3a Bce, BiI3HAYMMO, IO Y BITUU3HSHIN 1
3apyOiKHIM NPaBOBUX JOKTPUHAX BHU3HAETHCS IOJOKEHHS, 3TIIHO 3 SKUM CY[I
a00 1HIINIA MPaBO3aCTOCOBHUM OpraH BCTAHOBIIOE 3MICT HOPM 1HO3EMHOTO MpaBa
3a CBOEIO 1HIIIATUBOIO 1 B CUITY 00OB’SI3KY, MOKJIAICHOTO HA HHOTO 3aKOHOM.

Posrnsnaroun 3a3HaueHe MOJOXKEHHS BIAHOCHO HOTApIalibHOI JISUIBHOCTI,
JopeyHo mocyiatuca Ha 3akoH Ykpainu «IIpo HoTapiaT» sikuii mepeadadae, 1o
HOTaplyCH BIJAMOBIAHO JO 3aKOHOJABCTBA YKpaiHW, MIDKHAPOJIHUX JOTOBOPIB
3aCTOCOBYIOTH HOPMU 1HO3EMHOTO TIPaBa.

Tax, opraH, sikuii 3aCTOCOBY€E HOPMH 1HO3EMHOI'O IpaBa, BCTAHOBJIIOE iX
3MICT BIAMOBIIHO A0 iX OQIUIHHOTO TJIIyMaueHHs, MPAKTUKUA 3aCTOCYBaHHS 1
JOKTPUHHU Y BIAMOBIHINA 1HO3EMHIM JeprKaBi. [HakIe KaXy4du, MepIIoYeproBoro €
BMMOTA 3aCTOCOBYBAaTH 1HO3E€MHE MPAaBO TaKUM YMHOM, SIK BOHO 3aCTOCOBY€ETHCS

«y ce0e Ha 0aThKIBIIMHD.
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OueBHIHO, IO JOCSITHEHHS Ha3BaHOI BUMOTU HEPIIKO YCKIAJHIOETHCS
BIJICYTHICTIO BiAMOBiIHOI 1H(OpMalii. ¥ Hammii KpaiHi MpaBO3acTOCOBHI OpraHu
4acTO HE MAlOTh JOCTYIYy JO 1HO3€MHHUX 3aKOHIB 1 MPAaKTUKH iX 3aCTOCYBaHHS.
[le cknamnimie iae crmpaBa 3 TaKUM JHKEPETIOM SK CYJAOBHHA NPEIEACHT, Ha IO
3BEPTAIOTh yBary BITYU3HSIHI aBTOPHU.

Sxmo B YkpaiHi, mo TsKi€ 10 KOHTUHEHTAJILHOI MPaBOBOi CiM’i, Cy/moBa
IpPaKTHKa X04a O(]IiIiifHO 1 BU3HAETHCSA JpKepenoM npaBa (pimenns €CILT) [142],
ajie He Jli€ Ha MpaKTHUlll, TO B KpaiHaX aHIJIO-CAKCOHCHKOI MPaBOBOi CHUCTEMHU
ICHY€e CTiiika 1 MOCHIJOBHA MpaKTHKa il CyJOBUX MpeueaeHTIB. ['imoTeTnyHo
MPEJCTABIIAIOYM CHUTYyallll0 BUYMHEHHS HOTapiajdbHOi [1i IIOA0 TpOMaJsHUHA
CLIA, skuil 3HaxoauTbcs B YKpaiHi, CJiJ NPUIYCKaTH MOXIIUBICTb
3aCTOCYBaHHS MpaBuia, NepeAOAuYeHOro BIJAMOBIAHUM PILICHHSIM, BUHECEHUM
aMEPUKAHCHKUM CYIOM.

3ayBaXMMO, 110 B HOTapiajbHIA MpakTUI[l YacTO BHHMUKAIOTh MUTAHHA
3aCTOCYBaHHA HOPM 1HO3€MHOI'O IIpaBa Ta, BIAMOBIIHO, BCTAHOBJIEHHS IX 3MICTY.
XapakTepHul MpUKIIAJ — NIPUHAOM JOKYMEHTIB, CKJIaJleHuX 3a KopaoHoM. CripaBa
B TOMY, IIIO Psi JOKYMEHTIB, L0 3aCTOCOBYIOTHCS 3a KOPJOHOM, 3a (hopmotlo,
3MICTOM, Ha3BOK ICTOTHO BIAPI3HAIOTHCSA BiJ JOKYMEHTIB, MNPUHHATHX B
MpaBoOBOMY 00iry YKpaiHH, Ha 110 3BEPTAE€THCS yBara B IOPUAUYHIN JIITEpaTypi,
MPUCBSYCHIN HOTApIaTbHINA JISIILHOCTI.

Jlo Takoro pony AOKYMEHTIB ciif BimHecTd: addeneBiT — MUChMOBA
ypouncTa 3asBa, IPUHHATA IHO3EMHUMH CyJIOBUMH 1HCTAHI[ISIMU K JOKa3 THX YU
iHmMX (akTiB; cepTUdikaT — JOKYMEHT, IO 3acBiA4y€e TOW 4 1HIIHWNA (DAKT;
MOBHOBAKEHHS — BUJ J0BipeHOCTi. CIiJl 3BepHYTH yBary Ha Te, 10 JTOKyMEHTU
CKJIaJICH1 3a KOPJOHOM 3a y4acTIO 1HO3EMHOI Biiagy a0o sIKi BiJ Hei BUXOJATH,
HOTapiyc MpHUiiMae 3a yMOBH iX Jierami3ariii.

be3 neramizamii Taki JOKYMEHTH NPUMMAIOTHCS HOTapiycoM, SIKIIO IIe

OpsiIMO MepedadyeHo YKPaiHChKUM 3aKOHOAABCTBOM, MIXKHAPOAHUMU JOTOBOPAMU
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3a ydacTio Ykpaiau. OcoOnuBICTh JOKYMEHTIB, MPU3HAYCHHUX IS HATPaBICHHS
3a KOP/OH, MOJSrae, KpiM iHIIOro, B TOMY, IO, SIK MPABUIIO, 3MICT JOKYMEHTY
BUKJIQ/IA€THCSI IBOMa MOBaMH 3 MapaJieIbHAM PO3TAIlyBaHHSM TEKCTy. B 1ipomy
BUTIQJIKY ITOCBIMYYBaJbHUN HAMUC TPOCTABISIETHCS IMiJi 000Ma JOKYMEHTAMHU.
OnHOuYacHO MmiJ Yac TOCBIMYEHHS [OKYMEHTa B IIOCBiAYyBaJbHOMY HaIHCi
3a3HAYa€THCS MPO 3aCBIAYEHHS BIPHOCTI 3p0OJIECHOr0 HOTapiyCOM IMepeKiany uu

PO 3aCBiTYCHHSI CIIPaBKHOCTI MIAMKCY MepeKiiaaaya.

2. 5. Cyb6’ ekTwWu Ta cnocobwu BCTaHOB.

npaBa B Mi XHapoAgHOMY cnapgkoBOMY npouy

Crnenugika nporecyaabHOro CHajgKoBOr0 MPaBOBIAHOIICHHS 3 1HO3EMHUM
€JIEMEHTOM MPOSIBISETHCA B HOro 0coOJMBOMY CyO’€KTHOMY CKJIaal (MOXKJIMBA
y4acTb  KOHCYJIbCBKMX  yCTaHOB,  Cy/iB,  MYHIIMNQJIbHUX  OPraHiB,
CIIeIliaji30BaHuX aJBOKATCHKUX KOJIET1H Ta 1H.).

Tak, micns aHaai3y 3aKOHOJABCTBAa YKpaiHU Ta 3aKOHOJABCTBA 3apyOIKHUX
KpaiH y TMOIepeaHiX MiAPO3aiiax AOCHIKEHHS MOYKHAa BHJIUIATH HACTYITHHUX
CyO’€KTIB, 5Kl YIIOBHOBa)KE€HI BCTAHOBJIIOBATH 3MICT HOPM 1HO3EMHOTO IpaBa B
MIKHApOJIHOMY CIaJIKOBOMY ITPOILIECi:

1) ocobnuBi yHKIIII B Tipotieypi 0hOpMIICHHS CHIaAKyBaHHS BUKOHYIOTh
HoTapiycu. B YkpaiHi, Hanpukiaj, iX TIsUTbHICTh PETYII0€ThCA 3aKOHOM Y KpaiHu
«IIpo HoTapiaty. OmHaKk B HBOMY € JHIIE€ OJHA 3rajJKka MPO NPOIEAYPH,
yYaCHUKaMU SIKUX € 1HO3eMHI TpomaisHu: «Jlii, moB’s3aHl 3 OXOPOHOIO MaiiHa,
AK€ HAJICKUTh OJIEP>KAaTH 1HO3EMHOMY TPOMAISHUHY IMICIS CMEPTI TPOMAaITHIUHA
VYkpainu, a TakoX 3 BHIA4YEI0 CBiJOLTBA PO MPaBO Ha CIAIIIMHY MO0 TAKOTO
MaiiHa, 3MIMCHIOIOTHCS BIAMOBIAHO 1O 3aKOHOJABCTBA YKpaiHm». TyT BapTo
3ayBaKUTH, 1110 3a3HaU€Ha HOpPMA € BIJICUJIBLHOIO 1 HE BCTAHOBIIIOE KOHKPETHHX

ITpaBuJI 34 3aCTOCYBAHHA 1HO3EMHOT'0O 3aKOHOJaBCTBa,
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2) KOHCYJbCTBA Ta JUIJIOMATHYHI MPEICTABHUIITBA, SKI HAALJICHI MPaBOM
HaJaBaTU JIONIOMOTY NpPH MDKHApPOJHOMY CHAJKyBaHHI Ta B JESIKUX KpaiHax
o(OpMITIOBATH CTIAIIITUHY;

3) oco6auBi MOBHOBaKEHHS B c(hepl MI>KHAPOIHOTO CTIAJKOBOTO TIPOIIECY €
y CYIiB, OCKUIbKH B JISSKMX KpaiHax 3aKpiruieHa cyjoBa ¢popma crajKyBaHHS; 110
K CTOCYEThCS YKpaiHW, MpolecyalbHl pIIIEHHS CyAy B Till 4u 1HIIN Mipi
MOKYTh BIUIMHYTH Ha PO3BUTOK CIIAJKOBUX MPABOBIIHOCHH;

4) MyHIITUTIAJIbHI OpraHu BIIAJIH.

Hlomo cmoco6iB BCTaHOBIEHHS 3MICTY HOPM 1HO3EMHOTO IIpaBa B
MDKHapOJHOMY crajikoBoMy npouect . A. XonaHoB 3a3Hayvae, 0 «0COOJIUBOrO
3HaYeHHs B TMPOLIECI 3aCTOCYBAaHHS 1HO3EMHOrO IIpaBa Ha0yBalOTh JEp’KaBHI
MEXaH13MH1 OTpUMaHHs 1H(opMalli mpo Hboro. Maiie B yCiX KpaiHaX CBITY BOHU
€ TpUOTU3HO OJHAKOBHUMH 1 JO HHUX HaleXKaTh: TUIUIOMATHUYHUN TMOPSIOK
OTpUMaHHS Takoi iHdopmailii, oiiHHUNA 3aMUT Yepe3 MIHICTEPCTBO FOCTHILI,
Oe3nocepe/Hl 3HOCMHU OpraHiB pi3HUX JepKaB OJUH 3 OJHUM Ta IHIIUMHU
KOMIIETCHTHUMH opraHamuy» [185, ¢. 56].

MoxeMo KOHCTaTyBaTH, IO HE3BAKAIOYM Ha Te, II0 B LIJIOMY
3aKOHOMABCTBO YKpaiHW Ha JOCHUTh BHUCOKOMY pIBHI pETIAMEHTYE MPOIIEC
3aCTOCYBaHHS 1HO3EMHOIO IIpaBa, OAHAK MPOUEAYpy OTpUMaHHS 1 BUTpeOyBaHHS
BIJIMOBIAHUX JIOKYMEHTIB UITKO HE PETrJIaMEHTOBAaHO 3aKOHOJIaBCTBOM.

OnHuM 13 OCHOBHHUX JIep>KaBHUX MEXaHI3MIB OTpUMaHHA 1HGOpMAIli mpo
1HO3€MHE IIPABO B OUIBIIOCTI KpaiH CBITY, BKJIIOYAIOUM 1 YKpaiHy, € 3B€pHEHHS 3
BIJIMOBIAHUM 3ammiToM J10 MiHicTepcTBa roctHilii. Tak, 30kpema yacTuHa 2 CTaTTi
8 3akony VYkpainu «lIpo MiKHapogHe NHpUBAaTHE MPaBO» OCOOIMBUM YHHOM
BUJIJISIE YKpaiHChbKUK MIH’I0CT SIK OpraH, 0 SIKOTO CyAH MOXYTh 3BEPTaTUCh 3a
iH(pOopMaIli€ro 3 MPUBOY 1HO3EMHOTO MpaBa. AHAJIOTIYHI TOJIOKEHHS MICTSTHCS 1

B 3aKOHOJIABCTBI 1HIIUX JCPKaB.
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Opnak aHami3 HOPMATUBHOI 0a3u, Ha TMiACTaBl SKOi ai€ MiHICTEpPCTBO
focTIlli YKpaiHu, CBIIYUTH NPO T€, IO HAJaHHS YKpaiHCBKUM HOTaplycam
iH(popMallii mpo iHO3eMHE MPaBO HE BKIIOUEHE 10 uncia (GyHKIiH MiHicTepcTBa.
3okpema, [lonmoxxenns mpo MiHictepcTBo roctuilii Ykpainu [146] He 3ramye
HaJaHHs 1HOopMaIlii HoTapiycam YKpaiHu Mpo iHO3eMHE MPaBo Hi cepejl 3aBiaHb
MiHicTepcTBa, Hi cepel TOBHOBAKEHB, IKUMH BOHO HaJiJICHE Ha BUKOHAHHS ITUX
3aBJ/IaHb.

Jlns mporo BapTo JomoBHUTH [losokeHHs mpo MiHICTEpCTBO FOCTHINIT
Ykpainu HOpMoOIO Tpo Te, mo MiHicTepcTBO 3a0e3nedye iHQOpMAIlE€ Mpo
1HO3eMHE TPaBO OpPTaHW MICIIEBOTO CAMOBPSIYBaHHS, KOHCYJIbCHbKI yCTaHOBH,
CYJIOBI OpraHu, OpraHu HOTapiaTy Ta 1HIIl OPTraHu FOCTHUIII].

OnHak BHECEHHS BIAMOBIIHUX 3MIH JO HOPMAaTUBHHUX aKTIB SIBHO
HelocTaTHbO. Ha Hamly AyMmKy, HOTpiOHO BHU3HAUUTH TakoX, sK MiH’toCT
0e3rocepeHbO HaJlaBaTUMeE 1H(pOopMaIrio po 1HO3EeMHE paBo
MpaBo3acToCOBYMM opranam. CBITOBa MpaKTUKA 3HAE JIeK1IbKa BapiaHTiB. OHUM
13 OCHOBHHUX € CTBOPEHHS CIELIaJIbHUX THCTUTYTIB, SIKI IPOBOJATH MOPIBHSJIBHUN
aHa i3 3aKOHOJABCTBA Ta HAJAIOTh cyJaM 1HGOpPMAIIO MPO 1HO3EMHE MpaBO Ta
oro 3Mmict. IlpakTuka icHyBaHHS TOMIOHMX IHCTUTYTIB 3HaMIUIa CBOE
BIJI0OpaK€HHs y 3aKOHOAABCTBI OUIBIIOCTI KPAiH.

Tak, cepen ycninHO (PYHKIIIOHYIOUHMX 1HCTUTYTIB MOAIOHOTO POy MOKHA
BUAUTUTH iHCTUTYTH B ABcTpii 1 lIBefinapii [173, ¢. 149].

[Hmmit nuisiX HagaHHs 1HGOpMAIl Mpo 1HO3EMHE MpaBO MapajesibHO 13
MiHicTepcTBOM OCTHINI — II¢ HagaHHA 1H(opMalii HaWOUIBII BiJOMHUMHU
yHiBepcuTeTamu Kpainu. Lle Bapiant cnpuitasuin B Hinepnangax ta [Beitmapii.

Takox MOXIJIMBHUI CHOCIO CTBOPEHHS CIHELIaIbHOI 1HCTUTYLII Ha piBHI
MEBHOTO JIEP)KAaBHOTO OpraHy, B CBOil OUIBIIOCTI, CyAoBOro. Takuii MiaxXina
xapakTepHuit 1 Anowii, n1e yTBopeHa Taka iHCTUTYIS npu BepxoBHomy Cymi

[25, c. 24].
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Ha namry nymky, HalOuIbI1 NpUAHATHUM ISl YKpainu Oyno 6 CTBOpEHHs
CHEIIaJbHOTO 1HCTUTYTY caMe npu Min’tocti. OKpiM pearyBaHHs Ha 3allUdTd
YIOBHOBAXEHUX OCIO0 3 MPHUBOJY 1HO3EMHOIO MpaBa, Il CTPYKTypa Moria 0
TaKOXX TPOBOJUTH BUBUCHHS Ta BHJIAHHA CYAOBOi MPAKTHKW 3 MHTaHb, IO
MOB’s13aH1 13 3aCTOCYBaHHSM 1HO3EMHOTI'O TMpaBa, 3IMCHIOBATH TMOPIBHAIBHUN
aHaJli3 1HO3eMHOTO IMpaBa, a TaKOX BIAMOBIIATH HA 3alUTH, 110 HAAXOIATH IO
MinicTepcTBa IOCTHUIIIT 3 IHIINX ACpHKaB.

[Ile omHMM fep>kaBHUM MEXaHI3MOM OTpUMaHHS 1H(QOpMaIlii Mpo 1HO3EMHE
MIPaBO € 3BEPHEHHA 10 AUIUIOMATHYHUX Ta KOHCYJIbCHKUX YCTaHOB SIK BIACHOI
JIEpKaBH 32 KOPJIOHOM, TaK 1 IHO3EMHHMX, 10 PO3TAILIOBaHI Ha TEPUTOPIi AepKaBU
cyny. OcCoONMBICTIO ILIBOTO CIOCOOYy € Te, IO JUIS JUIUIOMAaTHYHUX Ta
KOHCYJIbCBKHUX YCTaHOB B 000X BHUNAJKaX HaJaHHs 1H(OpMaIlli mpo 1HO3EMHE
MpaBo € HE 00OB’SI3KOM, a MPaBOM. A TOMY BOHU MOXKYTh IIPOCTO HE HAJATH TaKy
iH(dOopMalIlito.

AHamni3 OCHOBHHX JDKEpesl MDKHApOJHOIO MpaBa y cdepi 3I1HCHEHHS
JTUTUIOMAaTUYHUX Ta KOHCYJIBCHKUX 3HOCHH CBITYHUTH, IO SIK TATIJIOMATHYHI, TaK 1
KOHCYJIbCbKI YCTAHOBU, MOXKYTh BiJIrpaBaTé MO3UTHUBHY POJb Y PO3B’sSI3aHHI
npo0JemMu Momyky iHdopmalii npo 1HO3eMHE MpaBo, OCOOIMBO y CIpaBax IMpo
CHaAKyBaHHA. 3 1HIIOrO OOKYy, 3 TEKCTYy LUX MIXKXHApPOJHUX JIOKYMEHTIB HE
BUILIMBAE, 1110 HAJIaHHS Takoi 1H(popmarlii € 000B’I3KOM TaKUX YCTaHOB.

3okpema, BineHchbka KOHBEHINS MPO JUIUIOMATHYHI BiAHOCWMHU Bimg 18
kBiTHs 1961 p. [144] y myHKTI «e» yacTuHU | cTarTi 3 cepes; OCHOBHUX (DYHKITii
JTUTITIOMATHYHOTO TMPEICTaBHUIITBA HA3MBAE 3a0XO0YCHHS JPYXKHIX BITHOCHH MIX
nepxaBaMu y chepl €eKOHOMIKH, HayKd Ta KyJbTypu. 3BHYaiiHO, BIJIMOBIAb HA
3amUT 1HO3EMHOr0 HOTaplyca 3 MHUTAaHHSIM HaaaTu 1HGOPMAII0 MPO IMPaBO
aAKpEIUTYIOUOi JIepKaBU JIUIIE OMOCEPEIKOBAHO MOXKE OYyTH MiJBEACHA TiJ 110
iei Hopmu. IIpore, 3 iHIIOrO OOKY, 3 OISy HA comitia gentium, TUTIJIOMAaTHYHA

Micis Masia O HaJaTH BIAMOBIIb HA TaKUM 3alUT, aJPKe 1HIIUHN Crocid pearyBaHHs
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(BigMoBa y HajaaHi iHopMallli) HaBpsAJ YU CIPHUSATHME 3a0XOUYCHHIO IPYKHIX
BITHOCHH.

SIK1o aHanmi3yBaTH MisUTbHICTH KOHCYJIBCHKUX YCTaHOB (B cdepi peanizarlii
iX (QyHKIINH), TO MOXKHA TPUHTH JO BHCHOBKY, IO BIJIMOBIIHO IO ITOJOKEHb
ctaTTi 5 BileHChKOT KOHBEHIIIT PO KOHCYJIbChKI 3HOCHHHU Bifa 24 kBiTHSA 1963 p.
[21] Hananns moxiGHOTO poxdy iH(pOpPMAIIii IS HUX € OLIbII THIIOBOKO (PYHKIII€IO,
Ha BIIMIHY BiJl JUTUIOMAaTAYHOTO MPEICTABHUIITBA.

3 HaBEJEHOTO MOXHa 3pOOUTH BHCHOBOK, III0 B TMEPIIy YEpry came
KOHCYJIbChKI YCTAaHOBH TOBHHHI HaJaBaTd 1H(OpMAII0 MPO 1HO3EMHE IPaBo
3anuTyBadyaM (L€ MOXXYyTh OyTH HOTapiycu a0o IHIII YIOBHOBa)XXEHI OCOOM)
nepsxaBu niepeOyBaHHs. | TOMy y pa3i BAHUKHEHHsI IOTpEOU 3’SICYBaHHS 3MICTY
HOPMH 1HO3EMHOTO IpaBa, K€ MOBUHHO OYyTH 3aCTOCOBAaHE B HOTapiaJbHOMY
MPOBAXKEHHI, HOTaplyC Ma€ MpaBO 1 MOBHUHEH 3BEPTATUCh 10 KOHCYJbCHKOI
YCTAaHOBHM 1HO3EMHOI JI€pKaBU, KOHCYJIbCHKUUA OKPYT SIKOi OXOILTIOE TEPUTOPIIO
IOPUCIMKIIIT HOTapiyca.

Hactynnwuii (1 ocranHiit) Aep:kaBHUNM MEXaHI3M OTpUMaHHS 1HPOpMAIIii Tpo
1HO3eMHE TIpPaBO — OE3MOocepe/iHl BIIHOCMHU HOTApiyCIB PI3HUX JEp)KaB OJUH 3
OJIHUM Ta 1HIIMMHU KOMIETEHTHHMMHU opraHamu. Cepej CydyacHHX JOCIITHUKIB
MaHye AyMKa Mpo Te, 110 Ied crnoci0 € OUTBI JErKUM Ta MOOUTBHUM, TTOPIBHSHO
13 3BEPHEHHSIM JI0 TaKUX aJAMIHICTPATUBHUX OPraHiB, SK MIHICTEPCTBO FOCTHIIIT
a00 MiHICTepCTBO 3aKopJAoHHUX crpaB [179, . 131]. Kpim TOro, BUCIOBIIIOETHCS
JyMKa Mpo Te, 110 came 3a JI0MOMOT0r0 Oe3MocepeIHIX 3HOCUH, 110 ITPYHTYBAJIUCh
O Ha croemiagbHO YKIAQJIEHOMY MIXHAPOJHOMY JIOTOBOpPI MIDK OpraHaMu
HOTapiaTy, MOXHA JOCSITHYTH HEOOXIHOTO pIiBHS MPaBO3aCTOCYyBaHHS
1HO3eMHOI0 TMpaBa. Baxko 3amepedyBaTd MPaBUIBHICTb L€l IYMKH, aJlXKe
CIpaBii, B TOMY BHUITQJIKy, SIKIIO y BIJHOCHHH BCTYMalOTh O€3MOCEepeaHBO Ti
opraHu, SiKi 3/IACHIOIOTH MPABO3aCTOCYBaHHS, TO BIPOTIIHICTH TOTO, IO BOHU

OOMIHSIOTHCS came Ti€ro 1HdopMalli€ro, ika M He0OX1/1Ha, € HabaraTto OUIBIIO.
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[Ipore He3BakarouM Ha BCl Il epeBaru, He Bce Tak npocto. [lepmr 3a Bee,
AKIIO 1 BECTU MOBY NP0 KOHTAKTH MK HOTapiycaMu pPi3HUX KpaiH, TO B HUX
MOXXYTh BCTYNATH HE BCl HOTaplyCH, OCKUIbKM J€AKli 3 HHMX HE BOJOIIIOTH
HEOOX1THUMHU JJI I[HOTO pecypcamu: BOJOIIHHS 1HGOpPMAIIIEI0 TIPO HOTapialbHy
CUCTEMY 1HO3EMHOI JIepKaBH, HASIBHICTh LITATY IepeKIiafadiB TOILO.

BinmoBigHo, rojoBHA MepeBara 1bOT0 MEXaHi3My OTpHUMaHHs iHpopMarlii
Ipo 1HO3EMHE MpaBO — OE3MOCepeAHICTh 3HOCHH HOTAapiyCiB — BTPAva€ThCS 3
OTJISTy Ha T€, 110 TaKi BIJIHOCUHHU MOXKYTh BiIOYBaTUCh HE 3aBXKIU €(DEKTUBHO.

OpHak, BpaxOBYIOUH MPOIECH PO3BUTKY 1H(OpMAIIHO-KOMYHIKATUBHUX
TEXHOJIOT1i, HAsBHOCTI Mail’)keé y KOYKHOIO HOTapiyca JOCTyIy 10 Mepexl
[HTepHeT, Takuii MeXaHI3M SIK «0e3M0CepeaHICTh 3HOCUH HOTapiyciB» MOBHHEH
AKTUBHO PO3BUBATHUCH. YKJIQJCHHS BIJAMOBIIHUX Yroj MIX OpraHamMu HOTaplary
Ha pIBHI OKpEMUX KpaiH Mpo HaJaHHA iH(POpMaIlil PO 1HO3EMHE MPaBO HAAaI0 O
3MOT'Y KOHKPETHOMY HOTapiyCy Mpu HOTapiaJbHOMY CIIAJKOBOMY IPOBA/KEHHI 3
1HO3EMHHUM €JIEMEHTOM OLIbII JE€TaIbHO O3HAWOMUTHUCH 3 TIPABOMOPSAKOM 1HIION
KpaiHH Ta OTpUMATH KBadi(iKaliiiHEe TIIyMayeHHs 3apy01>KHOTO MPAaBOMOPAJIKY.

Kpim Toro, sikmio 6 1ei crnocid BUSBUB CBOIO €(EKTUBHICTh, BIH MIT OU B
MaiOyTHROMY CTaTH OCHOBHMM. l[IpoTe Ha I[bOMYy eTami MpO HHOTO MOXKHA
TOBOPUTH JIMILIE SIK PO MOTEHUIMHO €()eKTUBHUU.

Sk My Mornu 06auyuTH 13 OMEPETHBOTO MYHKTY, 3YCHJIb OJIHIET JIEPKABU Y
chepi onepxkanHHg iHMoOpMaIi PO 1HO3EMHE IIPaBO HE BHUCTA4ya€, OCKUIBKU
Maii’keé B KOXKHOMY pa3l BIANOBIIHUN J€p>KaBHUH OpPraH Ma€ 3BEpTATHCH 3a
JIOTIOMOT'OI0 JI0 OpPTaHiB 1HO3EMHOI Jiep>kaBH. Bi/lMOBIIHO, IIIJIKOM MPUPOJIHO, IO
MDKJEpKaBHE CHIBPOOITHULITBO y cdepl oOMiHY iHQOpMAIli€0 MPO 1HO3EMHE
paBO Ma€ 3HAYHI TMEPCHEKTUBU, MPUUOMY SK HA JBOCTOPOHHBOMY, TaK 1 Ha
0araToCTOpOHHBOMY PiBHIX [86].

HaiiGinem Bimomoro, 3BuyaiiHo, € JloHmoHChka KoHBeHIs. Bona Oyna

ykaanaeHa 7 qunHsa 1968 p. mia erimoro Pagu €sponu (Ykpaina npueaHantach A0



185
Hei B 1993 p.). CroronHi ii ygacHHKaMu € 3arajom 42 nepkaBu — MEPEBAXKHO
yienu Pagu €Bpornu.

JlonmoHChKa KOHBEHIlS Oyna chpsMoBaHa Ha Te, OO CTBOPHUTH Ji€BHMA
MEXaHI3M MDKIEP>KaBHOTO CIIBpOOITHHNTBA y chepi 0OMiHY 1H(POPMAIIIEIO PO
3aKOHOJIAaBCTBO Ta MpaBo. 30KpeMa, BOHA nepedayae, 1Mo «KOKHaA 3 JOTOBIPHUX
CTOpPIH CTBOPIOE a00 MpHU3HAYAE €AMHUIA OpraH JJig OTPUMAaHHS 3alHUTIB CTOCOBHO
iH(dopMarIli mpo iHO3eMHE 3aKOHOJABCTBO 1 JUIsi BUMHEHHS 3aXOJiB IIOAO IHX
3anuTiBy [86] (B YkpaiHi TakuM opraHoM € MiHICTEpCTBO FOCTHIIIT).

«Y 3amuti mpo iHGOpMAliI0 BKa3YEThCS CYAOBHH OpraH, BiJl SKOTO
BHUXOJHTH 3aIHUT, XapaKTep CIpaBU Ta MUTAHHA, MIOJ0 SKUX OaXKaHO OTPHUMATH
1H(pOpMaIlII0 CTOCOBHO 3aKOHOJABCTBA JIEP’KaBH, sIKA 3alUTYETHCA. Y CTAHOBA, 110
oTpumana 3anmuT npo iHdopmalio, Moke abdo CaMOCTIMHO MIATOTYBaTH
BIIMOBI/b, @00 HAMPABUTHU 3AMUT 110 1HIIOT OPIIIAHOI YCTAHOBU JJIsl TJATOTOBKHU
BIAMOBIAL. Y BHUIAJKy HEOOXIAHOCTI BIANOBIA, MOBHHHA MICTHTH BiAMOBIIHI
IOpPUMYHI TEKCTH Ta CYJOBI PILIEHHS, KPIM TOrO, MOXYTh J0JaBaTUCh BUTPUMKHU
3 TOKTPHUH, PE3IOME CITyXaHb, MOSCHIOIYI KoMeHTapi» [86].

IIpoTe, sk HE MPUKPO, aje BapTO BIA3HAUMUTH, IO TEPEeBa)kKHA O1JIBIIICTH
JTOCTIIHUKIB HETAaTUBHO OI[IHIOE €(EKTUBHICTh BKa3aHOi KOHBEHII Ta
MIJKPECTIOE, M0 il MpakTUYHE 3HAYEHHS [0 LHUX Mip 3aJHIIAEThCA BKpan
He3HauHuM [179, ¢. 132].

BBaxkaeThcsi mpaBWIIBbHUM, 110 TOJOBHA MpUYMHA HEA1€BOCTI JIOHAOHCHKOT
KOHBEHIIIi B TOMY, 1[0 BOHA MPOMOHYE aHAJIOTI4HO (ppaHiy3pkoMy «certificat de
coutume», JIMIIE BIAMOBIAI HA a0CTpaKTHI MPABOBI MUTAHHS, SIK1 Yepe3 11e MaloTh
OyTu chopMyIhOBaHI SKOMOTa TOYHIIIE, 1 TAK caMo, K 1 3alPOMOHOBAHUI OIHC
(dakTUUHUX O0OCTaBUH, MOBOIO JIep)KaBH, SKIM ajapecoBaHuil 3anut. Takuii
CKJIaJIHMA MEXaHi3M HE MOKE TIOBHOIO MIPOIO 3aJI0BOJILHUTH NOTPEOU IMPAKTHKHU.

[Ipore, six Ou Tam He Oyno, caMme IS €BPONEHChKA KOHBEHIIS TPOIOHYE
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CTBOPEHHS MEXaHi3My, [0 HaJa€ MOXJIMBICTh NpPUHANMHI CHpoOyBaTu
pO3B’s3aTH MPOOIIEMY.

[cTopuko-mipaBoBa MpaKTHKa CBITYUTH NPO TE€, MO0 JBOCTOPOHHE
BPETYJIOBaHHS MHTaHb, TOB’A3aHUX 13 HAJaHHAM 1HQOpMAIl MpO 1HO3EMHE
npaBo, Oys0 mepiio (GopMor MiKAEPKaBHOTO CIIBpOOITHUIITBA B I cdepi.
3BepTalOYUCh 10 peaiiil Cy4acHOrO MPAaBOBOTO JKHUTTA, 3a3HAYMMO, LIO BOHO €
aKTyalpHUM 1 chorojHi. Tak, 30KkpeMa, TOJOKEHHS NpO HaJaHHS MPaBOBOI
1H(dopMaIlli MICTATbCA B OUIBIIOCTI JIOrOBOPIB YKpaiHW NpO HaJaHHS MPaBOBO1
JOTIOMOTH.

IlepeBaxkHa OUIBIIICTH JOTOBOPIB Iependayae, 1Mo 3 METOH OJIepKaHHS
iH(dopMaIli mpo MpaBo, B3AEMOMISITH MK COOOI0 MOXYTh LEHTpPalIbHI OpraHu
FOCTHIIII, 10 SIKUX 3 00Ky YKpaiHu Hanexarb MIHICTEpCTBO IOCTHULII YKpaiHU Ta
I'enepansHa mnpokyparypa. Hampuknan, cratta 14 «Hanmanns iHdopmarii»
HoroBopy MK VYkpaiHoro Ta Icinamcekoro Pecrmy6iikoro Ipan mpo mpaBoBi
BIJIHOCMHM Ta IMPaBOBY JOMNOMOIY B IIMBUIBHUX 1 KPHUMIHQJIBHHUX CIIpaBax
3a3Havyae [46]: «llentpanpHi opranm CTOpiH, 3a3Ha4eHi y CTaTTi 4 MBOTO
JloroBopy, HaJalOTh OJIMH OJJHOMY Ha MPOXaHHs 1H(OpMaIlito PO YUHHE abo Te,
10 AISJI0 paHilie B iXHIX JIepaBaX, 3aKOHOJIABCTBO, a TAaKOX 3 MUTaHb HMOTo
3aCTOCYBaHHS YCTaHOBAMU IOCTHIIID». Y CBOIO Uepry, y cTarti 4, 10 SIKO1 BiICHIIa€
ctatTs 14, 3a3HaveHo, MO B YKpaiHi IEHTpaTbHUMU OpraHaMu €: MiHICTepCTBO
foctullii Ykpainu (11010 BUKOHAHHS CYJIOBUX PIllleHb y IHUBUIBHUX CIIpaBax, a
TaKOXX y KpUMIHAJBLHUX CIpaBax Ha CTajli CyloBoro pos3risay) Ta 'eHepanbHa
npokypatypa VYkpaiHu (y KpUMIHAJIBbHUX CIOpaBaXx Ha CTajli JI0CYJI0BOTO
ciicTBa). Y IMIJIOMY Taka CUTYaIlis € TUMIOBOIO JJISl BCIX JIOTOBOPIB MPO MPABOBY
gornoMory. BinTak, OCKUIBKM y LMBUIBHMX CIIpaBax MOBHOBAaXXHUM OpPraHOM
BUCTynae MIiH’IOCT, TO y BHUNAJKy HEOOXIAHOCTI OTpUMATH 1H(POPMAIIIO PO
1HO3€MHE TIpaBO B MPHUBATHIN cdepi, 3aMUT PO HAJTAHHS MPaBOBOi iHMOpMAITi

Mae HajacwiaTd came MinictepcTBo roctuiii  Ykpainu. Ilpore  skmio
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3aCTEPEKEHHS MPO 1€ HE 3pOoOJIeHO B JOTOBOpl, TO MPABO 3BEPHYTUCSA 3a
IpaBOBOIO 1H(OpMAIli€0 HaBiTh Yy IUMBUIBHIN cropaBl Mae 1 ['eHepanbHa
NpOKyparypa, SK, HAmpHUKIan, BiAMOBIAHO 10 J[loroBopy MiK YKpaiHOWO 1
PecniyOmikoro MongoBa mpo TpaBOBY JONOMOTY Ta MPaBOBl BIJHOCHHU Y
IIMBUIBHUX 1 KpUMIHAIBHUX cripaBax Bij 13 rpyanas 1993 p. [42]

[Ilo crocyeTbes oOcsATy mpaBoBoi iHGOpMAaIii, MO MOXE HATaBaTUCh HA
3aIlUT, TO 3a 3araJIbHUM MPABUIIOM JI0 HET HaJIeKaTh:

—  YMHHI 3aKOHOJIaBY1 aKTH;

—  3aKOHOJIaBYl aKTH, 1[0 BTPATUJIN YNHHICTH;

—  NIJ3aKOHHI HOPMaTUBHO-TIPABOBI aKTH;

—  TpaKTHKa 3aCTOCYBAaHHS MpaBa OpraHaMH FOCTHILI.

[Ton16HuMiA mepenik MICTATH BC1 JOTOBOPH PO MPABOBY JOMOMOTY.

OTxe, MOXKEMO 3a3HAYUTH, IO CaM€ YKJIAJIEHHS JOTOBOPIB MPO MPaBOBY
JIOTIOMOTY € ONTHUMAaJbHUM BapiaHTOM Yy TMOJAJbIIOMY OTPUMYBATH IIPABOBY
iH(popmanito Bix 1Ho3eMHOI nepxkaBu. Illo crTocyeTbcs 1HIIMX Aep:KaBHHUX
MEXaHi3MiB, TO BOHU Ha MPaKTHUIl BUABJISIIOTHCS MEHII Ji€eBUMU. Lle moB’s3aHo
nepI 3a BCe 13 ABOCTOPOHHIM XapaKTEPOM JOTOBOPIB MPO MPABOBY JOIMOMOTY,
AK1 3aKPIIUTIOIOTH ISl Cy/ly 1HO3EMHOI IepKaBU «3arajlbHUui» 000B'SI30K HaTaHHS
1H(pOopMaIii mpo 1HO3EMHE MPaBo.

Ha nymky B.JI. UyGapeBa, BapTO HaBECTH JEKUJIbKa PI3HOBUIIB JISIILHOCTI
31 3700y TTs 1HGOpMAIIil PO 1HO3EMHE MTPaBO:

«1) BracHe BIJUIYKYBaHHS HOTaplyca,

2) BUKOPHUCTAHHS €KCIIEPTHUX BUCHOBKIB;

3) oTpUMaHHS TOBIJIOK YePe3 CUCTEMY MPABOBOI JOTIOMOTH;

4) oOMiH MPaBOBOIO 1H(POPMAITI€LO;

5) BCTaHOBJICHHS 1IHO3€MHOT0 TIpaBa cTopoHamu Toio [191, . 115]».

CBiTOBa IIpaKTUKa 3HAE JBI CHCTEMH OTPUMaHHs 1H(pOpMAIlii PO 1HO3EMHE

npaso [207, c. 21]. Ilepmia 103BoJIss€ OTPUMYBATH TakKy iH(pOpPMAIliIO JIHIIE 3a
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JIOTIOMOTOI0 OJTHOTO YITKO BH3HA4YE€HOTO croco0y. dakTuuHO, BOHA Ji€ JHIIE B
AHrmi, 1e Taky iHpOpMaIlil0 MOKHa OTPUMATH 3a JIONOMOTOI0 YCHUX TOKAa3aHb
EKCIIepTa, 1 JIUIIE SIK BUHATOK, Yepe3 HOro MUChbMOBI MOSICHEHHS — «adiaeBiT».

Hpyra >k cuctema mnepenbadac MOXIWBICTh OTPUMAHHS 1HO3EMHOT
IOpUANYHOI 1HGOpMAaIlil 3 PI3HUX JpKepel. 3BUYAilHO, JlaHa cUcTeMa TeX He
nependadae «Oe3MeKHE MOpE BapiaHTIB BCTAHOBIIOBAHHS YYKOTO IpaBay, a
3BOJUTH iX 10 MEeBHUX cyBopux mnpuiiomiB [116, c. 79]. Ilpote ix BuOIp €
HabaraTo OUIBIIUM B TIOPIBHSHHI 3 MEPIIOK CHCTEMOIO.

VYkpaina minia OpuriHAIBHUM IIITXOM TOETHAHHS €JIEMEHTIB ITUX JTBOX
KOHLEMIIH. 30KpeMa, SKIO MPOaHaII3yBaTH MOJIOKEHHs cTaTTl 8 3akoHy «IIpo
MDKHApOJHE NpPUBATHE IMPaBO», TO MU MOXKEMO OauuTH, WO CYyI, 3 METOI0
BCTAQHOBJICHHSI 1HO3EMHOTO TIpaBa, MOXKE€ BHUKOPHUCTOBYBATH JIHIIE JEprKaBHI
crnocoOu OoTpuMaHHs 1H(pOpMAIlil PO 1HO3EMHE NPaBO: 3BEpHEHHS 10 MiH IOCTY,
a00 1HIIMX KOMIIETEHTHUX OpraHiB Sk B YKpaiHi, Tak 1 3a KOpJOHOM, abo K
3aJlydyaTd €KCIEpTiB, MpoleCyallbHUNH CTaTyc SKUX B YKpaiHi aOCOIIOTHO
HEBpEryIbOBaHUM (YacTMHA 2 BKa3aHOi cTarTi 3akoHy). HaTroMicTh CcTOpOHU HE
oOMekeH1 y BUOOpI MOKITMBUX BapiaHTIB CHIPUSHHS cyny. YactunHa 3 cTaTTi, AKa
PETYIIIOE 1€ MUTAHHSA, BKa3ye Ha T€, 1[0 BOHK MOXYTh a00 MOJaBaTH JOKYMEHTH,
abo crpusAty B Oyab-skuid 1HIIKNA criociO. [Ipore aHami3 TEOPETUUHO MOXKIMBUX
BapiaHTIB CBIIUWUTH, 110, 3araJjioM, BOHM MOXYThb a00 IOJaBaTH Ti YW 1HIII
JIOKYMEHTH, a00 3aJlydaTh €KCIEepTHI BUCHOBKH, B Tii uM 1HmINA dopmi. llomo
HOTaplyCiB Ta I1HIIMX YHOBHOBAXEHUX OCIO, y BITYM3HSIHOMY 3aKOHOJABCTBI
B3araji BiJICyTHS BKa3iBKa.

[ Tomy 3 MeTOI MOKpalleHHS yYMOB BCTAHOBJIEHHS HOTaplyCOM 3MICTY
3aCTOCOBYBAHOTO HUM 1HO3EMHOTO MpaBa y MI>KHAPOJTHOMY CIaJKOBOMY IpOIIeCi
MOKHa TIepen0aynTH HACTYMHI BapilaHTH BHUPIMIEHHS 1€l poOiIeMHu, siKi MaloTh

OyTH 3aKpiIUIeH] 3aKOHOAaBYO.
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1. Ilo-mepmie, 3 METOIO BCTAHOBJIEHHS 3MICTY HOPM 1HO3EMHOTO IpaBa
HOTAplyC MOK€ B YCTAHOBJICHOMY TIOPSIIKY 3BEPHYTHUCA 3a CIHPUSHHAM 1
pO3’sICHEHHAM 10 MiHicTepcTBa IOCTHUIT YKpaiHU Ta iHIII KOMIETEHTHI OpraHu
a00 ycTaHOBHM YKpaiHU 3a KOPJAOHOM.

2. Tlo-mpyre, 3 11€10 METOIO HOTApiyC Ma€ MpaBO 3AYYUTH E€KCIEPTIB —
¢daxiBIiB y Taimy3l MOPIBHSILHOTO TPAaBO3HABCTBA, B TOMY 4YHCII, BYCHHX 1
MPAKTHUKIB 3 BIAMOBITHOI 1HO3EMHOT JIep>KaBH.

3. Ilo-tpere, mis Toro, mo0O BCTAaHOBUTH 3MICT 1HO3E€MHOIO IIpaBa 1
NPaKTUKy MOro 3acCTOCYBaHHsS, HOTapiyC MOXE€ MPOCUTH 1HO3EMHOTO
IrpOMaJTHUHA, SKWAW 3BEPHYBCS 3a BUYMHCHHSIM HOTapiallbHOI [Iii, HamaTh
HEOOX1IH1 BIJOMOCTI, TEKCTH IMPABOBUX HOPM, KOMEHTapi J0 HUX.

4. Tlo-ueTrBepTe, HOTAplyC Ma€ MPABO 3BEPHYTUCS JO 1HO3EMHOIO
HOTapiyca 3 IMPOXaHHSIM HaJaTH HEOOXiJH1 BIJOMOCTI, TEKCTH MPABOBUX HOPM,
KOMEHTapi /10 HUX BIJMOBIAHO IO HOPM 1HO3EMHOTO TIpaBa.

3BEpHEHHS 10 TOTO YW 1HIIOTO CHOCO0y OyJe 3alexaTH BiJl KOHKPETHUX
00CTaBUH BUMHEHHS HOTAPI1aJIbHOI 11, YCKIAAHEHOI IHO3EMHUM E€JIEMEHTOM.

Hapemti, B ToMmMy BUIAgKy, KOJM 3MICT HOPM 1HO3EMHOTO TIpaBa,
HE3BaXKal0YM Ha BXKUTI HOTAplyCOM BHILE NEPENIYEHl 3aX0J/ld, HE BCTAHOBJICHO,

Mae OyTH 3aCTOCOBAaHE BITUM3HSIHE IIPaBO.

BuncHoBkunu po Pos3pginy 2

1. Ilpoanami3yBaBIIM CYTHICHI €JIE€MEHTH Ta CTPYKTYpPHI OCOOIMBOCTI
CIaJKOBOIO MPOIIECY 3 1HO3EMHHUM €JI€MEHTOM, HAMU BCTAHOBJICHO, 110 MPABOBY
KaTeTropit0 «MIKHAPOJAHUHN CITAIKOBUN MPOIIEC» 3a CBOIMU CYTHICHUMH O3HAaKaMU
MOXHa BHU3HAUUTU $K CYKYNHICTh TMOCHIJIOBHUX NpPOLECYaAIbHUX i, SKI
HalpaBJeHl Ha MaTepiami3allifo CMagKOBUX TMpPaB 3a Yyd4acTIO 1HO3EMHOTO

eJeMEeHTa. 3a CBOEK CTPYKTYpOK MDKHAPOJHUN CIAJKOBUNA MPOIEC MOXKHA
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BU3HAYUTH SK CYKYIHICTh KOMIUIEKCHHX IPABOBUX IMPOIEIYp BCTaHOBJICHOI
dbopmu, HEOOXIAHUX JUIS peajizalii CHaJKOBHX MpaB 3a YYacTIO 1HO3EMHOTO
€JIEMEHTA.

2. Po3po6iieHo Ta 3alpONOHOBAaHO BIaCHE BU3HAUEHHS MPABOBOI KaTeropii
«MDKHapoJHa CHaJKoBa TMpOLEIypa» SK BCTAHOBJICHUN TOPSJIOK A
MOBHOBKHUX O0CI0 MIOAO peamizaiii Ta 3aXHCTy CHAJKOBHX IMpaB y cdepi
BIIHOCHH, YCKJIAITHCHUX 1HO3EMHHUM €JIEMEHTOM.

3anponoHOBaHO BUAUIATH HACTYMHI (OPMH MIKHAPOJHOTO CIaJIKOBOIO
poLecy:

- LMBUIHHO-TIPABOBA;

- HOTapiaJbHa,

- KOHCYJIbCBKA,

- CyJOBa;

- aJMIHICTPAaTUBHO-TIPaBOBA (MYHIIUITAJIbHA);

- 3MIIIaHA.

BuznaueHo gopMy MIXKHApOJHOTO CHAJAKOBOTO IPOLECY SK CYKYIHICTb
BHUMOT JI0 JII YYaCHHMKIB MI>)KHAPOJHOTO CIAIKOBOTO IPOIIECY, CIIPSIMOBAaHUX Ha
JOCATHEHHS] KOHKPETHOTO PE3yNbTaTy — peallizailii Ta 3aXiCTy CIaJIKOBHUX TpaB.

BupineHo xapakTepHl O3HaKM MIKHApOJAHOTO CIIAJIKOBOTO TMpOLECy Ta
JOBEICHUM MOT0 TICHUIM 3B’S130K 3 MIKHAPOTHUM MTPUBATHUM MTPABOM:

- HasBHICTb 1HO3EMHOTO €JIEMEHTY

- YiTKa 3aKOHOJABYa YpPEryJibOBAHICTh MpOLECyalbHUX il B
KOHKPETHIN KpaiHi;

- JeTalbHa pO3poOKa BCi€i Mpolenypu pO3IIIALy CHaJKOBOI CIpaBU
(TTOCITTOBHICTD 3MIMCHEHHS 1 3MICT ITUX JIH 1 T. JI.);

- iMmepatuBHICT, (GopMH (BCTAHOBICHUN TOPSIOK  OGOPMIICHHS
cnaJImuHu 000B’A3K0BUM 11 BCiX). [lopyllieHHs BCTAaHOBIIEHOTO MOPSIKY MOXKE

MIPUBECTH JI0 HEJIMCHOCTI KTy,
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- 1Ie MPaBO3aCTOCOBHUH MPOLIEC;

- 0e3NepeyHiCTh MPOILIECY;

- 3aXHUCT MPOIIECYaIbHUX CIaIKOBUX MpaB Yepe3 KOJi31iHI HOpMU;

- 3B’S30K 3 MDKHAPOJHUM MPUBATHUM IMIPABOM.

OOrpyHTOBAaHO BHUCHOBOK MpO T€, IO METa MIXKHAPOJHOIO CIaJIKOBOTO
IpoIieCy IMOJisArae B TMpollecyalbHIM peanizaiii MarepiabHOI ab0 KoJi31iHOI
HOpPMH, 3aCHOBAHOTO Ha HUX OCHOBHOTO IMPABOBIIHOIIEHHS, SKE 1 € CTPIXKHEM X
B3aeMO/Ili. be3 boro HEe MOKHA 3pO3yMITH MPUPOY MI>KHAPOJAHOTO CIAJKOBOIO
IpoIIeCy 1 caM MeXaHi13M Horo (PyHKI[IOHYBaHHS.

3. JloBeneHa HEOOXIAHICTh MNPUUHATTA cHoemianbHoi [HCTpykmii 3
o(pOpMJIEHHS CHAAIIMHU 3 YITKOI CUCTEMAaTU3all€l0 HOPM MarepiaabHOro Mpasa
1 TpolecyaJIbHOTO IpaBa 3a CyO’€KTaMU: HOTaplyCM Ta OpraHd MiCLIEBOTO
CaMOBpPSIAYBaHHSA. Y CKJIaJ M€l IHCTPYKUII JOLUIBHO BKIIOYWUTH 3arajbHi
MOJIOKEHHS 1 HOPMH, IO PETYJIOIOTh CIAJKOBUM MPOIEC caMe€ 3 1HO3EMHHUM
€JIeMEHTOM — «MIDKHAapOJHUN CHaJKOBHM IMPOLEC» TaKOXK 3a CyO €KTaMu:
HOTap1yCH, OpraHu MICIEBOTO CAMOBPSAYBaHHs, KOHCYJIH.

4. Po3poOisiecHa Ta 3ampoOIlOHOBAHA TEOPETUYHA MOJIENIb MIXKHAPOIHOTO
CHaJIKOBOT'O MIPOLECY 3 BUOKPEMJIEHHSIM HACTYIHUX CTaJlli:

- TpUMHATTA 3asBU Ta 3aBEJICHHS CIIaJKOBOi CIpaBH (BKJIOYae B cebe
KBaMi(piKaIlil0 TMPaBOBOi CHUTyallli 3 1HO3EMHHUM €JIEMEHTOM, TPOBEICHHS
npouecyalbHUX Mii, CIPSIMOBAaHMX Ha 3aBEJCHHS CIIaJKOBOI CIpaBU B yMOBax
KOMIIETEHTHOT'O MTPaBONOPSIKY);

- BCTAHOBJIGHHS MpaBa, W0 MIJIATa€ 3aCTOCYBAaHHIO (BCTaHOBJICHHS
npaBo- Ta J1€31aTHOCTI OCOOM, sIKa 3BEpHyJacs, BUOIp MpaBa, IO MiAJsITac
3aCTOCYBaHHIO, BCTAHOBJICHHSI KOJIa CIIQJIKOEMIIIB 1 BHSBJICHHS CKJIaay 1
MICII€3HAaXO/KEHHsI CIIaJJKOBOTO MaifHa, MPOBEIACHHS MPOLECYaAIbHUX i,
COPSIMOBAaHUX Ha pO3LIYK CHAJKOEMIIB Ta MOWIYK 3amoBiTy (y pa3l ix

BIJICYTHOCTI), BCTAHOBJICHHSI YaCTOK CHAJKOEMIIIB Yy CHaAIIUHI, BU3HAYEHHI
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000B’SI3KOBUX YACTOK TOIIO), KEPYIOUHCh KOMI3IHHUMU HOPMaMH MI>KHAPOIHOTO
IPUBATHOTO TpaBa, BUPIIICHHS CIIPABH);

- BHJIaua CBIJIONTBA MpO CHaauMHy (200 I1HIIOTO JOKYMEHTY, IO
MiATBEP/IKYE MPABO HA OPOPMIICHHS CIIAJKOBOTO MaifHa).

5. 3 MeTow TMOKpalleHHs YMOB BCTAHOBIIEHHS HOTAplyCOM 3MICTY
3aCTOCOBYBAHOTO HMM 1HO3EMHOTO TPaBa y MIXKHAPOTHOMY CTHaJKOBOMY TpPOIIECi
3aIPOIIOHOBAHO HAa 3aKOHOJABUOMY PIBHI TepeA0auyWTH HACTYIIHI BapiaHTH
BUPIIICHHS ITi€T TPOOJIEMH.

[To-mepiie, 3 METOIO BCTAaHOBJICHHS 3MICTY HOPM 1HO3EMHOTO TIpaBa
HOTAplyC MOK€ B YCTAHOBJICHOMY TIOPSIIKY 3BEPHYTHUCA 3a CIPHUSHHAM 1
po3’sicHeHHsAM /10 MiHicTepcTBa IOCTHIIT YKpaiHU Ta 1HIII KOMIIETEHTHI OpPraHH
a00 yCcTaHOBM YKpaiHH 3a KOPIAOHOM.

[To-npyre, 3 1i€l0 METOI0 HOTaplyC Ma€ MPaBO 3aTyYUTH EKCIEPTIB —
¢daxiBliB y ramgy3l MOPIBHSJIBHOTO MPaBO3HABCTBA, B TOMY YHCIl BYEHHX 1
MPAKTHUKIB 3 BIATIOBITHOT 1HO3EMHOI JIEp>KaBH.

[To-Tpete, mist TOro, MO0 BCTAHOBUTH 3MICT 1HO3EMHOTI'O MpaBa 1 MPAKTUKY
HOro 3acTocyBaHHSA, HOTaplyc MOKE MPOCUTH 1HO3EMHOTO TPOMAJSIHUHA, SKUN
3BEpPHYBCS 32 BUMHEHHSIM HOTapiaJIbHOI i1, HaAaTH HEOOX1H1 BIJOMOCTI, TEKCTH
IPaBOBUX HOPM, KOMEHTapi 10 HUX.

[To-ueTBepTe, HOTapiyc Mae MPaBO 3BEPHYTHUCA 10 1IHO3EMHOTO HOTapiyca 3
MIPOXaHHSM HaJaTh HEOOX1IHI BIJOMOCTI, TEKCTU MPABOBUX HOPM, KOMEHTap1 10
HUX BIJIOBIIHO O HOPM 1HO3€MHOTO IIpaBa.

6. BusHaueni ymoBu 0€3MOCEpEHHOTO 3aCTOCYBAHHS HOTaplycOM HOPMU
MI>KHAPOIHOTO JIOTOBOPY, IO BCTAHOBJIIOE MPABHJIa BYUMHCHHS HOTapiaJIbHUX JIiH
110,10 0(OPMIICHHSI CTIaIITAHHU:

- MDKHApOAHMI  JOrOBIp YKJIQJACHUH MDK KpaiHOIO BYMHEHHS
HOTaplajbHOI [1i 1 KpaiHOI, TPOMaJsiHUH ab0 Oprasizauis SKOi mpocaTh Mpo ii

BUYMHCHHA,
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- MDKHApOJHHWI JTOTOBIp MOBUHEH BCTYNHMTHU B CUJY JUISl IEp>KaBH, Ha
TEPUTOPIi K0T BUMHIETHCS HOTApiaabHA Jis;

- MDKHApOJHHMM JIOTOBIp 0O€3MOCepeHbO 3aCTOCOBYETHCS B TOMY
BUIIAJIKY, SKIIO MOT0 MOCTAHOBU MPUAATHI ISl IPSIMOTO 3aCTOCYBaHHS B CUCTEMI
HaIllOHAJIBHOTO TPaBa;

- MDKHapOJHHUH JIOTOBIp TMOBHHEH OyTH O(IIIHHO OIyOJIKOBaHWH B
JiepaBl HOTo 3aCTOCYBaHHS,

- MO-T’siTe, HOTaplyCc MOBHMHEH BOJOJITA KOMIIETEHIIEI0 3aCTOCYBATH
HOPMY MI>XKHAPOJIHOTO MpaBa IIPY BYMHEHHI caMme I11€1 HoTapiaabHO1 Aii.

/. BcTaHOBJIEHO, IO 3aCTOCYBaHHS 1HO3EMHOro mpaBa 10 Gdopmu
OpUUHATTA a00 BIAMOBH BIJ CHAJUIMHU HEPILAKO MOPOIKYE MPAKTUYHI
CKJIQJTHOCT1, TIOB’s13aH1 3 ii HEBIJIMOBIHICTIO HOTapiaJibHIN Tpoleaypi B YKpaiHi.
Tak, Haiiyacrtime HOTApiyCH OTPUMYIOTh 3-3a KOPJAOHY, B OCHOBHOMY KpaiH
common law, akTu puUHHATTS a00 BIJAMOBH Bij CHAIIIMHU, BYMHEHI B MPOCTIN
NUCHbMOBIN PopMi abo, B KpalioMy BUIAJIKY, 3aBIpeHI aJBOKaToM 1/abo public
notary. Halimpocrimie pimieHHs B JaHOMY BHUIIQJIKy — L€ MiANOPSAKYBaTH Taki
akTi BUMoram lex fori, TOOTO ykpaiHCEKOMY TIpaBy, SIK IIPaBy, 3aCTOCOBYBAHOMY
0 mporenypu opOpMIICHHS CIAaIKOBUX NpaB B YKpaiHi. OmHaK I1ie, B CBOIO
4yepry, CIIpUYUHUTH CEPO3H1 CKIIATHOILI JJIsl CMAaJKOEMIIIB, K1 MPOKUBAIOThH 3a
KopaoHoM. JlibepanbHUIl MiaXiA, 3a SKOTO BiAHOCHO 1HO3EMHMX CIIQJKOEMIIIB
JOTTYCKA€EThCS 1X BIZMOBA BIJ CIAJIIMHU B JIOKANBHIA (opmi, TOOTO BIJIMOBIIHO
710 3aKOHO/IABCTBA 32 MICIIEM CKOEHHS IOPHINYHOTO aKTy, TOTpeOy€e MEHIIIE Jacy.
OpHak 3a BIJICYTHOCTI BUPA3HOI CY/I0BOi MPAKTUKU 3 JAHOTO MUTAHHS HE MOKHA
CTBEP/KYBaTH, IO TaKe PINICHHS IOPUIAMYHO € a0CONIOTHO Oe3neyHuM. Tomy
HOTapiycy OakaHO TIPOIIOHYBaTH 1HO3EMHUM CIAQJKOEMIISIM  TMPU3HAYUTH
npeACTaBHUKA JIJI1 BEACHHS CHAJKOBOI CIpaBUM B YKpaiHi 3 HAaJaHHAM HOMY
HEOOXITHUX TIOBHOB)XKEHBb;, B pa3l XK, SKIIO Taka MOXKIMBICTh BIJACYTHS,

OpUiiMaTH BOJIEBUSBJIEHHS CMAIKOEMIIB Y (GOpPMI, sIKa BU3HAYAETHCSI 1HO3EMHUM
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npaBoM. KpiM TOro, mpu MOXIJIHMBOCTI, JJaHI aKTH MOXYTb OyTH 3[1MCHEHI Yy
KOHCyJa YKpaiHu Yy BIANOBIAHIA jaepxaBi. OIIHIOOYM HasSBHICTh TaKOl
MOKJIMBOCTI, HOTAPIyCy CJiJ BUXOAUTH 3 MIpKYBaHb IOIIJILHOCTI, SKa 3aJICKHUTh
BiJl IMOBIpHUX BUTpPAT, TEPMiHIB, PO301KHOCTEH MIXK CIAIKOEMIISIMH Ta 1HIIUX
00CTaBHH, SIKi 3aCJIyTOBYIOTh Ha yBary.

8. 3ampomnoHoBaHo AOMOBHUTH llojoxkeHHs mpo MiHICTEpCTBO FOCTHIIIT
VYkpainu HOpMOIO Tpo Te, o MiHicTepcTBO 3a0e3nedye iHQOpMAIl€ Mpo
iHO3eMHE TpaBO OpraHW MICIIEBOTO CaMOBPSAyBaHHs, KOHCYJIbCbKI YCTaHOBH,

CYZIOB1 OpTaHHU, OpTaHU HOTapiaTy Ta 1HINI OPTaHH FOCTHUILIII.
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BUNCHOBKW

VY pe3ynprari MPOBENECHOTO JTUCEPTAIIMHOTO JOCTIIKCHHSI BHUSBIICHO
poOJIeMH1 TTUTAHHS MPOIECYAIbHUX aCHEeKTIB MIKHAPOJHOTO CHAJIKyBaHHS, K1
MOB’sI3aH1 3 BHJIA4Y€l0 CBIJOLITBA MPO MPaBO HA CHAIIMHY, Ta 3alpPONOHOBAHO
pEeKOMEHAIlli 100 BHPIMICHHS MPOOJeM 3aCTOCYBaHHS HAI[IOHAIBHOTO YH
1HO3€MHOI'0 3aKOHOJIaBCTBA Y MI)KHAPOJHOMY CIaJIKOBOMY mporieci. OCHOBHUMHU
HayKOBHUMH pe3yJbTaTaMU POOOTHU € TaKl MOJOKEHHS:

1. 3a pe3ynbTaTaMu CUCTEMHOTO aHaNI3y Mpallb, B SKUX AOCIIHKYIOTHCS
CHAJKOBI BIJHOCHUHU 3 1HO3EMHHUM €JIEMEHTOM, DPO3MIIICHI B E€JIECKTPOHHOMY
katano3i HarmionaneHoi 0i0mioTeku iM. B.I. BepHaacekoro, BHSBIEHO, IO
CTaHOM Ha KiHeub 4epBHSA 2016 poky B Karaynosl mpeactaBiieHO MeHie 10
MoHorpadiii 3 MIKHAPOJHOTO IPUBATHOTO IMpaBa, 2 3 SKUX OE3MOCEPEIHbO
CTOCYIOThCS THUTAaHb CHAJKyBaHHS 3 1HO3EMHUM e€JIEeMEHTOM; Omu3pko 20
HaBUYaJbHUX TMOCIOHMKIB 3 MDKHApPOJHOIO MPUBATHOTO TIpaBa; MeEHIIE &
JTUCEPTANHNX JOCHIIKeHb, 3 3 SKHUX MPUCBAYCHI KOMI3IMHUM MHUTaHHSIM
CnaJKyBaHHS, | — BUMHEHHIO KOHCYJIOM HOTapialbHHX i MOAO0 CHAJAKyBaHHS
MaiiHa; Outblie 15 HaykoBUX cTaTei, siki 0e3mocepeHbO PO3IIISIIAI0Th TUTAHHS
CHAJKyBaHHS 3 IHO3EMHUM €JIEMEHTOM.

Sx BumIMBaEe 3 BUINE HABEACHUX JaHUX, NUTAHHIO CHAJAKyBaHHS 3
1HO3EMHHUM €JIEMEHTOM B VYKpaiHM NpPUCBAYEHA 3HAYHA KUIBKICTH POOIT
VKpPaiHCbKUX BUEHHUX, ajie CHeMiaJbHI HAayKOBl1 JOCIHIKCHHS, TPUCBIYCHI
MDKHApOJAHOMY CIIaJJKOBOMY IPOILECY, HE MPOBOIUIHCH.

3 1IBOr0 BUIUIMBAE, IO TEpe]] CyYaCHOK HAYKOI IMOCTAaE HEOOXIAHICTh
pPO3pPOOKH OCHOBHUX TIOHSTh Ta KOHCTPYKIIA MIKHAPOJHOTO CIIaJKOBOTO

mponecy. HeoOximHuMu € 3’sACyBaHHS CYTHOCTI Ta PO3POOKA TAKUX HAYKOBUX
y
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KaTeropi, sK: «MDKHAPOJHUN CHAJAKOBHM mporec», «hopma Mi>KHAPOIHOTO
CHAJKOBOTO TpolieCcy», «MDKHApOJHa cIhajakoBa mnpoieaypa». IlocTymnose
PO3IIMPEHHS] eMITIPUYHOI 0a3u, 3MiHA CBITOIVIAJHUX OPIEHTUPIB 3yMOBIIOIOTH
notpedy OUThI TTMOOKOTO MPOHUKHEHHSI B MPOLIECH 1 SIBUIIIA, K1 MaJlk MICIIe B
icTopii 1 POJOBXKYIOTh €BOMIOIIOHYBaTH. OTXe, BCEOIYHOMY 1 MOTIIMOICHOMY
BUBYCHHIO, SK MOXHA TEPEKOHAIHCS, Mae OYTH «IiIJaHWuN» MDKHAPOIHUN
CHAJKOBHMI TpPOIEC, SKUI 3acllyrOBye Ha OKpeMe, BCEOIYHE 1 KOMIUIEKCHE
MOPIBHSUTBHO-TIPABOBE JOCIIKEHHS.

2. IIpoBiBIIM MOPIBHSIBHO-TIPABOBE AOCTIIKEHHSI HAYKOBO-HOPMATUBHOTO
MiIXO0AY 10 BU3HAYEHHS MOHSTTS, CTPYKTYpPH Ta MPABOBOI MPUPOIU CIIATKOBUX
IPABOBIJHOCHH 3 1HO3EMHHUM €JIEMEHTOM B MIXKHApOJHOMY IPHBATHOMY IIpaBi,
OyJI0 YJOCKOHAJICHO MO3HIIII0 MpO TE, 10 YMOBHO BCIX CYO’€KTIB CIAaJKOBUX
MPaBOBIJHOCUH MOXHa KJIacu(IKyBaTH Ha CyO’ €KTIB, y4acTh SIKHUX B IpoLeci
CHaJKyBaHHS € 000B’SI3KOBOIO, 1 y4acCTh SIKUX € HE0OOB A3KOBOIO (TOOTO THUX, XTO
Oepe ydacTh y CHaJKOBOMY IIPaBOBIHOIIEHHI 1 THUX, XTO Oepe ydacTb Yy
OB ’A3aHUX TPABOBIJHOCUHAX 13 CMAJAKOBHUMM); JOBEJAEHO, IO OOOB’SI3KOBOIO
¢diryporo B Tpolieci CHAAKyBaHHS BHCTYINA€ CHaJAKOEMEIb, IHIIN €
HE00O0B’SI3KOBUMHU; YAOCKOHAICHO JOKTPUHY MI>KHAPOHOTO MPUBATHOTO TpPaBa B
YaCTHMHI BU3HAYEHHS CMAJKOBUX IMPABOBIAHOCHUH 3 1HO3EMHHM €JIEMEHTOM
(MUKHApOIHUX CHAJKOBUX BITHOCHH) SIK KOMIUIEKCHUX TIPABOBIJHOCHH 13
BJIACHUMHU CHIeNM(DIYHUMH O3HAKAMU.

BcranoBneHo, 110 1HO3EeMHUN €JIEMEHT Yy CIAJKOBUX BIJIHOCHHAX
MPOSIBIISIETHCS B PI3HUX BUIAX — CYO’ €KT, 00’ €KT 1 IOPUANYHUN (DAKT.

B  pesynpraTi cmagkoBi  BIAHOCMHM 3 1HO3EMHUM  €JIE€MEHTOM
0XapaKTEePU30BAHO SIK KOMIUJIEKCHI TPUBATHOMPABOBI BIIHOCHUHU, SIKI BUHUKAIOTh
B cuity cMmeptTi ¢i3udHOi ocoOu (CMagkojaBiia) Ta 3a0€3MedyroTh peaizallito

CIIaAKOBHUX IIpaB CIIAAKOEMIICM, 000B’I3KOBOIO CKJIaJOBOIO SAKHX € HasIBHICTb
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1HO3EMHOTO €JIEMEHTA, KU OB’ A3y€ CIAKOBE MPABOBIAHOIICHHS 3 1HO3EMHOIO
IPaBOBOIO CUCTEMOIO.

3. 3nilicHUBIIM aHai3 JuKepen (PopM) MIKHAPOIHOTO CIAJKOBOTO NpaBa,
BUJIIJICHO HACTYIHI: HalllOHaJbHE 3aKOHOJABCTBO, 3aKOHOJABCTBO 1HO3EMHUX
JepkaB, MDKHApOJHI KOHBEHIi (y TOMY 4YHCIl KOHCYJIBCBKi), perioHajIbHI
KOHBEHIIIi Ta IBOCTOPOHHI A0roBopH. [liATpuMyeThCS Te€3a Ipo Te, 110 B yMOBax
CTPIMKOTO PO3BUTKY NPUBATHONPABOBUX BIIHOCHMH 3 1HO3EMHHM €JIEMEHTOM
JOCUTh  MPOOJIEeMAaTHYHOIO €  yHidIKallisd MaTepiaJbHO-TIPAaBOBUX  HOPM
CIaJIKOBOTO IpaBa, ajeé BOHA € BOAHOYAC aKTyaJbHOIO B paMKax CY4acHOTO
PO3BUTKY MIXKHAPOJHUX CHAJAKOBUX BiTHOCHH. Lle BupakaeThCcsi B TOMYy, IO B
3apyOlKHUX KpaiHax IO-pi3HOMY BHM3HAYA€THCS KOJO 3aKOHHUX CIAIKOEMIIIB 1
CMAJKOEMIIIB 3a 3amoBITOM; (OPMYIOThCS PI3HI MNpaBwia sl AI€3ATHOCTI,
dbopMH 1 BHUIM pO3NOPSAKEHb HA BHIAJOK CMEPTI; NPOLECY MEepexony
CHAaJKOBOIO MaiiHa [0 CHAJKOEMIIB; BIAPI3HAIOTHECA CUCTEMH PO3MOILLY
cnagkoBoi Macu. ToMy MIATPUMYETHCS MO3HIIS 0araTbOX HAYKOBIIB MO0
MPUETHAHHS YKpaAiHU 10 JAESIKUX 0araToCTOPOHHIX YHIBEPCAJIbHMX KOHBEHIIN B
rajxy3i CIaJKyBaHHS, IO IMO3WTHBHO BIUIMHE HA IIJBUINCHHS POJI KpaiHM B
MI>)KHApPOJIHOMY JKUTTI.

4. Ilpoanani3yBaBIIM CYTHICHI €JIEMEHTU Ta CTPYKTYpHI OCOOJUBOCTI
CHaJKOBOIO MpOIECYy 3 1HO3EMHHUM €JIEMEHTOM, BCTaHOBJIEHO, IO IPaBOBY
KaTeTopi0 «MIKHAPOIHUHN CIIAKOBHI MPOIEC» 32 CBOIMU CYTHICHUMHU O3HAKaMU
MOXHa BU3HAUUTU SK CYKYIOHICTh TMOCHIZIOBHHX MpOLIECYadbHUX Mdii, sKI
HampaBJeHl Ha MaTepiaji3alilo CHaJKOBUX TMpPaB 3a Yy4acTIO 1HO3EMHOIO
€JIEMEHTa. 3a CBO€I0 CTPYKTYPOIO MDKHApOAHHM CHAIKOBUI MpoleC MO>KHA
BU3HAYUTH SIK CYKYMHICTh KOMIUIEKCHHUX TIPAaBOBUX TPOIEIYyp BCTAHOBJICHOI
dbopmu, HEOOXIMHMX I peami3allli CMaJKOBUX TMpaB 3a Y4acTIO 1HO3EMHOTO

CJICMCHTA.
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Po3po6iieHo Ta 3amporoHOBAHO BIIACHE BH3HAYEHHS MPAaBOBOI KaTeropii
«MDKHapoJHa CHajKoBa IMpoILeypa» SK BCTAHOBICHUN TOPSJIOK i
MOBHOBXHUX OCI0 MIOAO peamizaiii Ta 3aXHCTy CHAJKOBHX IMpaB y cdepi
BIJTHOCHH, YCKJIATHEHUX 1HO3EMHUM €JIEMEHTOM.

BuznaueHo ¢gopMy MIXKHApPOJIHOTO CIAIKOBOTO MPOIECY K CYKYIHICTh
BHUMOT JI0 Jili YYaCHHUKIB MDKHAPOJHOTO CHAaJAKOBOTO MPOILECY, CIPSIMOBAHUX HA
JOCATHEHHS] KOHKPETHOTO pe3yNbTaTy — peali3allii Ta 3aXUCTy CHaJKOBHUX IPAaB.
3anponoHOBAHO BUAUIATH HACTYIHI (GOPMHU MIKHAPOJHOTO CHAJAKOBOTO MPOLIECY:
[UBIIBLHO-TIPABOBY; HOTapialbHy; KOHCYJIbCHKY; CYIOBY; aIMIHICTPaTUBHO-
MPaBOBY (MYHILUIAJIBHY); 3MILLIAHY.

5. BuzinieHo xapakTepHi O3HAKM MIXHApOJHOTO CHAJKOBOTO IMPOIECY Ta
JOBEJICHUI MOTO TICHHUM 3B’SI30K 3 MIXKHAPOJHUM IPUBATHUM ITPABOM: HASIBHICTh
1HO3EMHOI'0 €JEMEHTY; YiTKa 3aKOHOJlaB4a yperyJbOBaHICTh MPOLIECYaTbHUX 1N
B KOHKPETHIH KpaiHi; JeTajgbHa po3poOKa BCi€i MpoLeaypu pO3IIISy CHaJKOBOI
cupaBu (IOCHIJIOBHICTh 3JIMCHEHHSA 1 3MICT IMX M1 1 T.I.); IMIOEPaTHUBHICTh
dbopmu (BCTaHOBJICHUN TOPSAOK OGOPMIICHHS CHAAIIMHU OOOB’SI3KOBUM ISt
BCIX).

OOGrpyHTOBaHO BHUCHOBOK MpO T€, 110 METa MDKHAPOIHOTO CIaJIKOBOTO
MpoIecy MoJiArae B MpollecyaldbHIM peanizaiii marepiaibHOi abo KoJI31MHOI
HOpPMHU, 3aCHOBAHOT'O Ha HUX OCHOBHOT'O IIPABOBIIHOILIECHHS, AK€ 1 € CTPMXKHEM 1X
B3aeMO/Iii. be3 boro He MOKHA 3pO3yMITH MPUPOAY MIKHAPOIHOTO CIIaIKOBOTO
MpOoILIECy 1 caM MeXaHi13M WOro (PyHKIIIOHYBaHHS.

6. JloBenena HEOOXIAHICT NTPUUHATTS cremianbHol  [HCTpykmii 3
o(OpMIICHHS CHAAIIMHU 3 YITKOK CHCTEMATH3aI[I€I0 HOPM MaTepiaibHOTO MpaBa
1 TIpolleCyaJIbHOrO MpaBa 3a Cy0’€KTaMHU: HOTApiyCU Ta OpPraHu MiCIIEBOTO
caMOBpSAYBaHHSA. Y CKJIaJ 1€l I1HCTPYKII JOIUIBHO BKIIOUUTH 3arajbHl

MOJIOKEHHSI 1 HOPMH, IO PEryJIOITh CHAJAKOBUN TPOIEC caMe 3 1HO3EMHUM
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€IeMEHTOM — «MDKHApOJHUN CHAaJKOBHM MPOLEC» TaKOXK 3a CyO €KTaMu:
HOTaplycHu, OpraHu MICLEBOTO CAMOBPSAYBAaHHS, KOHCYJIH.

7. Po3pobiieHa Ta 3amporoHOBaHA TEOPETHYHA MOJENb MIDKHAPOIHOTO
CIHaJKOBOTO MPOIECY 3 BUOKPEMIICHHAM HACTYITHUX CTaJii:

—  TNPUUHATTS 3as8BU Ta 3aBEJICHHS CIIAJKOBOI ClpaBU (BKIIOYAE B ceOe
KBamidiKamio TMpaBOBOi CHUTyalii 3 1HO3EMHHM €JIEMEHTOM, IPOBEICHHS
MpoLeCyaTbHUX i, CIIPSIMOBAaHUX Ha 3aBEJCHHS CIAJKOBOI CIpPaBU B yMOBax
KOMIIETEHTHOTO IPABONOPSAKY);

—  BCTAHOBJICHHSI TpaBa, L0 MiJIATAE 3aCTOCYBAHHIO (BCTAHOBJICHHS
MpaBo- JI€31aTHOCTI 0OCOOM, IO 3BEpHyJacs, BUOIp TmpaBa, W0 MiAJISITAE
3aCTOCYBAHHIO, BCTAHOBJIEHHS KOJja CHAJKOEMIIB 1 BHSBJICHHS CKJIaay 1
MICII€3HAXO/KCHHSI CIIaJKOBOTO MaifHa, TPOBEIACHHS MPOIECYAIbHUX JIii,
COPSIMOBAaHMX Ha pO3LIYK CIAJKOEMIIB Ta MOWIYK 3anoBiTy (y pa3l ix
BIJICYTHOCTI), BCTAHOBJICHHS 4YaCTOK CHQJKOEMIIB Yy CHAAIMIWHI, BU3HAYCHHI
000B’SI3KOBUX YaCTOK, TOI0), KEPYIOUHCh KOJI31IMHUMU HOpMaMH MI)KHAPOIHOTO
MIPUBATHOTO NIPaBa, BUPILIECHHS CIIPABH);

—  BUJAYa CBIJOITBA MpO cHaAImMHY (200 IHIIOTO JOKYMEHTY, IO
MIATBEPKYE MPaBO Ha 0OPMIIEHHS CIIaJJKOBOI'O MaifHA).

8. 3akpimnenuii B 3akonHi Ykpainu «I[Ipo MixkHapogHe MpHBATHE MPaBO»
MOPSAIOK BCTAHOBJICHHSI 3MICTY 1HO3EMHOTO TpaBa MOKe OYTH 3aCTOCOBAaHO
HOTapiycoM VYKpaiHM 3 METOK 3’CyBaHHS 3MICTy HOpPM JDKepen IpaBa
1HO3€MHHX KpaiH B MDKHApOJHOMY CHAJKOBOMY Impoieci. Biarak, sk ciigye i3
TEKCTY CTaTTl 8 bOro 3aKOHy, B HOTapiyca € JEKUJbKa IUIAXIB BCTAHOBJICHHS
3MICTY 1HO3€MHOTO TpaBa, SK-OT: 3BEPHYTHCS 3a JOMOMOTOI0 70 MiHicTepcTBa
IOCTHULIT YKpaiHU Y 1HIIMX KOMIETEHTHUX OpraHiB ab0 yCTaHOB B YKpaiHi uu 3a
KOPJOHOM (HAMpHUKIIAJl, IHO3EMHOTO HOTapiyca), 3ally4uTH eKCIepTiB — (axiBIliB
y rajiy3l HOpIBHSJIBHOTO NMPaBO3HABCTBA, B TOMY YMCIi, BUYCHHX 1 MPAKTHUKIB 3

BIJIMOBIAHOT 1HO3EMHOT Jep)KaBU, CKOPHUCTATUCSA JIONIOMOTOK 1HO3EMHOTO
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rpoMa/iTHUHA — 3asBHUKA 111010 HaJaHHS HOMY JIOMIOMOTH B TIIyMad€HHI JKepel
1HO3eMHOTO TpaBa. Pa3oM 3 TUM, OCTaHHIN NUIAX, SKUIM 3aKPIIJIEHO B YaCTUHI 3
cTaTTi 8 1ILOTO 3aKOHY, € AUCKYCIHHUM B YaCTHHI JIETAIBHOCTI Ta JOCTOBIPHOCTI
iHbOopMallii, HaaHOT 3aIBHUKOM.

9. HopMu 4YMHHMX MDKHAapOJHUX JOTOBOpPIB  YKpaiHM  TOBUHHI
3aCTOCOBYBATHUCSl HOTaplyCOM B MIXKHApOJHOMY CIIaJIKOBOMY IPOILIECI 32 YMOB,
BCTAHOBJICHUX B HAI[lOHAJILHOMY 3aKOHOJaBCTBI Ykpainu. Kpim Toro, sk
3aCBIUMB aHAII3 JKEPEN MDKHAPOIHOIO CHAJKOBOTO MpOLECy, Y pasl, KOJIU B
YHHHOMY MDXHApOJAHOMY JOTOBOpi YKpaiHu (MiKHApOJHE 3aKOHOJABCTBO, SIKE €
YaCTUHOIO HAIIOHAJBHOTO 3aKOHOJABCTBA YKpaiHM 3a crarrero 9 KoHcTuTymii
VYkpainu) 3akpiljieHO 1HII TIOJIOKEHHSI IIOJI0 BPETYJIOBAaHHS CIHAIKOBHX
BIJIHOCUH 3 1HO3€MHHUM €JIEMEHTOM, HI)K B CIIaJJKOBOMY 3aKOHOJABCTBl1 YKpaiHU
(BHYTPIIIHBOMY 3aKOHOJABCTBI YKpaiHU), 3aCTOCOBYIOTHCS HOPMH YHHHOTO
MDKHApPOIHOTO JOTOBOPY YKpaiHH.

10. 3ampomonoBano MomoBHUTH [lojokeHHS Tpo MiHICTEPCTBO FOCTHITIT
VYKpaiHu HOPMOIO TIPO 3A1MCHEHHS MIXXHAPOJIHO-IIPABOBOTO CIIBPOOITHUIITBA, A
caMe rnependauuty, Mo MiHicTepcTBO 3abe3rneuye iHGOPMAIIE0 MPO 1HO3EMHE
MpaBO OpraHu MICLUEBOIO CaMOBPSIYBaHHS, KOHCYJIbCbKI YCTAaHOBH, CYJOBI
OpraHu, OpraH HOTapiaTy Ta 1HIIl OpraHu FOCTHUIII.

3anponoHOBAaHO CTBOPEHHS CHEIIaJbHOTO IHCTUTYTYy TpH MIiHICTEpPCTBI
focTullli YKpaiHu, J0 MOBHOBaXEHb SKOTO BIJHECTH HadaHHS i1HdopMarlli Ha
3alUTH YIIOBHOBAXKEHUX OCIO 3 MPUBOJY 1HO3EMHOI'O MpaBa, BUBYEHHS CBITOBOI
CYJIOBO1 MPAKTUKHU 3 MTUTaHb, [0 TOB’53aHI 13 3aCTOCYBaHHSIM 1HO3EMHOTO TIPaBa,

3MIMCHEHHS TIOPIBHSUIBHOTO aHaJIi3y 1HO3€MHOTO TTpaBa.
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http://yurradnik.com.ua/stati/d0-b4-d0-b5-d1-8f-d0-ba-d1-96-d0-be-d1-81-d0-be-d0-b1-d0-bb-d0-b8-d0-b2-d0-be-d1-81-d1-82-d1-96-d0-b2-d0-b8-d0-b4-d0-b0-d1-87-d1-96-d1-81-d0-b2-d1-96-d0-b4-d0-be-d1-86-d1-82-d0-b2-d0-bf-d1-80/
http://yurradnik.com.ua/stati/d0-b4-d0-b5-d1-8f-d0-ba-d1-96-d0-be-d1-81-d0-be-d0-b1-d0-bb-d0-b8-d0-b2-d0-be-d1-81-d1-82-d1-96-d0-b2-d0-b8-d0-b4-d0-b0-d1-87-d1-96-d1-81-d0-b2-d1-96-d0-b4-d0-be-d1-86-d1-82-d0-b2-d0-bf-d1-80/
http://yurradnik.com.ua/stati/d0-b4-d0-b5-d1-8f-d0-ba-d1-96-d0-be-d1-81-d0-be-d0-b1-d0-bb-d0-b8-d0-b2-d0-be-d1-81-d1-82-d1-96-d0-b2-d0-b8-d0-b4-d0-b0-d1-87-d1-96-d1-81-d0-b2-d1-96-d0-b4-d0-be-d1-86-d1-82-d0-b2-d0-bf-d1-80/
http://zakon2.rada.gov.ua/laws/show/100_056
http://zakon1.rada.gov.ua/laws/show/156_014
http://zakon1.rada.gov.ua/laws/show/440_002/page2
http://zakon1.rada.gov.ua/laws/show/498_604/page2
http://zakon1.rada.gov.ua/laws/show/616_174
http://zakon1.rada.gov.ua/laws/show/704_050/page2
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22.11.95 p. [EnexTpoHHMI pecypc]. — Pexum JNOCTYIY:
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48. JloroBip Mk YkpaiHorw Ta JlaTBiiickkoro Pecry0iikoro mpo mpaBoBY
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http://zakon1.rada.gov.ua/laws/show/233_659
http://zakon1.rada.gov.ua/laws/show/364_026
http://zakon1.rada.gov.ua/laws/show/408_012
http://zakon1.rada.gov.ua/laws/show/428_627
http://zakon1.rada.gov.ua/laws/show/496_001
http://zakon1.rada.gov.ua/laws/show/268_542/page2
http://zakon1.rada.gov.ua/laws/show/192_021/page2
http://zakon1.rada.gov.ua/laws/show/807_010
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npakTH4HO1 KoH(epeHuii ["3amopi3bki mpaBoBi untanHs"], (3amopixoxs, 17-18
tpaBHs 2007 p.) / M-Bo ocBiTH 1 HayKku, 3amOp13bKUN HalllOHATLHUN YHIBEPCUTET.
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http://zakon1.rada.gov.ua/laws/show/591_007
http://zakon1.rada.gov.ua/laws/show/860_013
http://zakon1.rada.gov.ua/laws/show/348_026
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https://pravo.hse.ru/intprilaw/doc/050301
http://www.jus.ee/news/1/1639/-/
http://intertext.md/ru/notariat.html
https://notariat.ru/publ/column/18660/
http://nbuv.gov.ua/j-pdf/uazt_2012_6_26.pdf
http://nbuv.gov.ua/j-pdf/uazt_2012_6_26.pdf
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; KuiB. nau. yu-T im. T.IlleBuenka. — K., 2006. — 18 c.

71. Kapmaza O.0. MixHapoHe crajgkoBe mnpaBo: HaykoBo-mpakTHaHUN
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kaHg. 1op. Hayk / H. C. Kupminosa. — M., 2002. — 25 c.
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182.

78. Kucime B. 1. CywacuHi TenaeHii koaudikamii Mi>KHAPOIHOTO
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http://nbuv.gov.ua/UJRN/Vznu_Jur_2015_2(1)__5
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14.10.2003 p. [EnextpoHHuMii pecypc] — Pexxum JIOCTYILY:
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104. Makapenko JI.O. TeopeTuyHi 3aKOHOMIPHOCTI Jii TPaBOBUX MPUITHCIB
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115. MixkHapo/iHe TpUBAaTHE MpaBO : [HABUYAJbHUU MOCIOHMK] / 3a pen.
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